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EPA ENFORCEMENT PRIORITIES AND 
PRACTICES 


WEDNESDAY, JUNE 6, 2012 

House of Representatives, 

Subcommittee on Energy and Power, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:05 a.m., in room 
2322 of the Rayburn House Office Building, Hon. Ed Whitfield 
(chairman of the subcommittee) presiding. 

Members present: Representatives Whitfield, Sullivan, Shimkus, 
Burgess, Bilbray, Scalise, Olson, McKinley, Gardner, Pompeo, Grif- 
fith, Barton, Upton (ex officio). Rush, Green, Gonzalez, and Wax- 
man (ex officio). 

Staff present: Gary Andres, Staff Director; Charlotte Baker, 
Press Secretary; Michael Beckerman, Deputy Staff Director; Anita 
Bradley, Senior Policy Advisor to Chairman Emeritus; Maryam 
Brown, Chief Counsel, Energy and Power; Allison Busbee, Legisla- 
tive Clerk; Patrick Currier, Counsel, Energy and Power; Cory 
Hicks, Policy Coordinator, Energy and Power; Heidi King, Chief 
Economist; Ben Lieberman, Counsel, Energy and Power; Mary 
Neumayr, Senior Energy Counsel; Andrew Powaleny, Deputy Press 
Secretary; Krista Rosenthall, Counsel to Chairman Emeritus; Chris 
Sarley, Policy Coordinator, Environment and Economy; Michael 
Aylward, Democratic Professional Staff Member; Jeff Baran, Demo- 
cratic Senior Counsel; Phil Barnett, Democratic Staff Director; Ali- 
son Cassady, Democratic Senior Professional Staff Member; Greg 
Dotson, Democratic Energy and Environment Staff Director; and 
Caitlin Haberman, Democratic Policy Analyst. 

Mr. Whitfield. The hearing will now come to order. 

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT- 
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN- 
TUCKY 

Today’s hearing is on EPA enforcement priorities and practices. 
I would note that we had expected Dr. A1 Armendariz to testify 
here today. He is the former Region 6 Administrator, and we were 
disappointed that he chose to cancel yesterday afternoon. We do in- 
tend to explore the reasons for his failure to appear. 

As I said, the title of today’s hearing is “EPA Enforcement Prior- 
ities and Practices,” and I hope that at least one result of this hear- 
ing will be when it is over that Administrator Jackson and some 
others at EPA will think more about working in a cooperative atti- 

( 1 ) 
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tude and spirit with the entities and the States that they deal with 
rather than an adversarial attitude and spirit. 

Now, why do I say that? Well, I am going to give you some exam- 
ples. Number one, Mr. Armendariz himself. We all know the state- 
ment that he made before a city council meeting in Texas in which 
he said, “When the Romans went into a community, they would 
find five citizens and they would crucify them, and after that they 
wouldn’t have any trouble,” and he said “That is what we need to 
do in the oil and gas industry.” That is not the type of attitude we 
need from public employees. 

In the Range Resources case, which is another example of the ap- 
proach to enforcement that concerns us, in that case ERA issued 
an emergency compliance order against a drilling company based 
on false accusations, even though Texas regulators warned EPA it 
was premature and the facts were not known. In the end, EPA did 
withdraw the order, but not until after the company was forced to 
spend millions of dollars to defend itself against EPA’s false claims. 

EPA’s efforts relating to the Texas Flexible Air Permits provide 
another example of aggressive and unprecedented regulatory ac- 
tions. This permitting program had been in effect since President 
Clinton’s administration and was working very well to improve the 
State’s air quality. EPA took upon itself to federalize this program 
and compel more than 100 major facilities to go through a process 
EPA called defiexing. 

It isn’t just Congressional Republicans who think that EPA is 
overreaching. An increasing number of Federal judges do also. In 
the recent Sackett decision, the Supreme Court unanimously re- 
jected EPA’s efforts to deny due process to landowners. One of the 
judges wrote that “The position taken in this case by the Federal 
Government would have put the property rights of ordinary Ameri- 
cans entirely at the mercy of Environmental Protection Agency em- 
ployees.” He further said that “In a Nation that values due process, 
not to mention private property, such treatment is unthinkable.” In 
another case, the Luminant case in the Fifth Circuit Court of Ap- 
peals, that court rejected EPA’s attempts and said that EPA’s dis- 
approval was based on “purported nonconformity with three extra- 
statutory standards that the EPA had created itself out of whole 
cloth.” 

In the recent Spruce Mine case decision, another Federal judge 
invalidated an attempt by EPA to rescind a coal mining permit. 
The court called EPA’s rationale “magical thinking” and “a stun- 
ning power for an agency to arrogate to itself” 

And in the Avenal case last year, a court rejected EPA’s claim 
it was not bound by the Clean Air Act’s statutory requirement to 
make a permitting decision within 1 year. The court said, “The 
EPA’s self-serving misinterpretation of Congress’s mandate is too 
clever by half and it is an obvious effort to protect its regulatory 
process at the expense of Congress’s clear intention.” And then the 
court went on to say, “Put simply, that dog won’t hunt.” 

So we believe, many of us believe, EPA is out of control. They 
are more interested in being an adversary than working in a coop- 
erative spirit. And so that is what we hope to explore in today’s 
hearing. 

[The prepared statement of Mr. Whitfield follows:] 
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Opening Statement of the Honorable Ed Whitfield 
Subcommittee on Energy and Power 
Hearing on “EPA Enforcement Priorities and Practices” 

June 6, 2012 

(As Prepared for Deliveiy) 

I would note that we had expected Dr. Armeiidariz to testify here today and we are 
disappointed he chose to cancel yesterday afternoon. We do plan to get to the 
bottom of the reasons for his failure to appear. 

I’ve been concerned about the Obama EPA for more than three years now and here 
are a few examples of why. 

The Range Resources case is one very concrete example of the approach to 
enforcement that concerns us. In the Range Resources case, EPA issued an 
emergency compliance order against a drilling company based on false 
accusations, even though Texas regulators warned EPA it was premature and the 
facts weren’t known. In the end, EPA withdrew the order, but not until after the 
company was forced to spend millions of dollars to defend against EPA’s false 
claims. 

EPA’s efforts relating to the Texas Flexible Air Permits provide another example 
of aggressive and unprecedented regulatory actions. This permitting program had 
been in effect .since the Clinton Administration and was working very well to 
improve the state’s air quality. EPA took upon itself to ‘federalize” this program 
and compel more than 100 major facilities to go through a process EPA called “de- 
flexing.” 

Those EPA actions do not appear to have the effect of furthering the environmental 
and public health goals of the Clean Air Act, and the agency’s actions strongly do 
conflict with the state-federal partnership that is at the core of this statute. EPA’s 
unprecedented takeover of greenhouse gas permitting in Texas to promote its 
climate change agency agenda is another such example as well. 
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It isn’t just Congressional Republicans who think that EPA is overreaching. An 
increasing number of federal Judges do to. 

In the recent Sackett decision, the Supreme Court unanimously rejected EPA’s 
efforts to deny due process to landowners. Justice Alito concluded: 

“The position taken in this case by the Federal Government . . . would have 
put the property rights of ordinary Americans entirely at the mercy of the 
Environmental Protection Agency (EPA) employees.” He further said that 
“In a nation that values due process, not to mention private property, such 
treatment is unthinkable.” 

In the recent Luminant case relating to EPA’s efforts to disapprove Texas’s 
standardized pollution control permit, the Fifth Circuit Court of Appeals rejected 
EPA’s attempts and said that EPA’s disapproval was based on “purported 
nonconformity with three extra-statutory standards that the EPA had created out of 
whole cloth.” 

In the recent Spruce Mine Case decision, a federal judge appointed by President 
Obama rejected EPA’s unprecedented attempt to invalidate a West Virginia coal 
mining permit. The court called EPA’s rationale “magical thinking” and “a 
stunning power for an agency to arrogate to itself” 

In the Avenal case last year, a court rejected EPA’s claim it was not bound by the 
Clean Air Act’s statutory requirement to make a permitting decision within one 
year. The court said” “The EPA’s .self-serving misinterpretation of Congress’s 
mandate is too clever by half and an obvious effector to protect its regulatory 
process at the expense of Congress’ clear intention. Put simply, that dog won’t 
hunt.” 

Overall, EPA is an agency that seems to have gotten badly off track from its proper 
role as a measured, balanced and objective regulator, and I hope that today’s 
hearing will be first step towards a much-needed change in direction. 
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Mr. Whitfield. At this time I would like to yield 2 minutes to 
the gentleman from Oklahoma, Mr. Sullivan. 

OPENING STATEMENT OF HON. JOHN SULLIVAN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF OKLA- 
HOMA 

Mr. Sullivan. Thank you, Chairman Whitfield. Thank you for 
holding this important hearing today to discuss the enforcement 
practices and priorities of the U.S. Environmental Protection Agen- 
cy. Today we will he taking a critical look at some of these enforce- 
ment practices in EPA Region 6, which includes my State of Okla- 
homa. 

I am pleased to welcome my good friend Bob Sullivan, who is 
chairman of the Oklahoma Independent Petroleum Association. He 
is with us to discuss the importance of fossil fuels to our Nation 
and to share his real-life business experiences with EPA Region 6’s 
enforcement practices on oil and gas producers. Thank you for your 
advocacy on oil and gas issues at both the State and Federal level. 

I am extremely disappointed that former EPA Region 6 director 
Dr. A1 Armendariz decided to cancel his appearance at today’s 
hearing at the last minute, and I think I know why. The American 
people deserve an honest explanation for his comment saying that 
the EPA should crucify and make examples out of oil and gas com- 
panies, which employ over 9 million Americans. This type of regu- 
latory bullying and abuse underscores the problems we face with 
EPA’s enforcement culture. 

Like many Americans, I am pleased that Mr. Armendariz re- 
signed after publicly expressing such hostility and political preju- 
dice toward oil and gas companies, an industry that employs over 
300,00 Oklahomans in my State. This blatant political bias is com- 
pletely unacceptable behavior from a now former government offi- 
cial charged with regulating this critical industry. 

The Obama administration’s refusal to fire Mr. Armendariz is 
proof that they are out of touch with the American people when it 
comes to developing a national energy policy. While I supported 
Mr. Armendariz’s decision to resign, I also challenge the EPA to go 
even further to root out this troubling trend of hostility towards oil 
and gas production in order to achieve our goal of powering our Na- 
tion with affordable and stable sources of American-made energy. 

Mr. Chairman, I yield back the balance of my time. 

Mr. Whitfield. At this time I recognize the ranking member, 
Mr. Rush, for his opening statement. 

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINIOIS 

Mr. Rush. Thank you, Mr. Chairman. 

Mr. Chairman, I am really somewhat — not somewhat, I am very 
disturbed at this hearing. Since the beginning of the 112th Con- 
gress, by my count, we’ve had over 30 Energy and Power Sub- 
committee and joint committee hearings — over 30 — and we have 
held over a dozen subcommittee and full committee markups, and 
we have had nine bills that originated from this subcommittee that 
have been voted on by the full House. Yet from all that time and 
all that effort and all the taxpayers’ dollars that are going into all 



6 


this, this subcommittee has produced exactly one bill — let me re- 
peat: one bill, the Pipeline Safety Reauthorization Act — that has 
actually become law. 

Now, here we go again. Mr. Chairman, when will the other side 
understand that the EPA stands for the Environmental Protection 
Agency and not Every Problem in America Agency. EPA is the En- 
vironmental Protection Agency, not the Every Problem in America 
Agency. While attacks on the EPA and the Clean Air Act may ap- 
pease some of the more extreme constituency that the majority side 
represents, most American people, particularly those who are fac- 
ing economic crises in their lives and their families and their 
homes and in their neighborhoods, they want to see us working in 
a bipartisan manner to address critical issues such as access to 
jobs, clean air, clean water, less dependency on foreign oil and en- 
hanced energy efficiency measures, and an increased reliance on 
cleaner and renewable energy sources for the future. Those are the 
issues they want us to be working on, not some comment that some 
unemployed or some ex-member of the EPA, who is no longer in 
government, not someone who is no longer a part of the Federal 
Government. They don’t want us to focus on some stupid statement 
that he made some time ago. They want us to focus on the issues 
that are before them right now and the issues that they are con- 
cerned about. 

But here we are, cameras all over the place, showing off, showing 
how angry we are about the statement that was taken out of con- 
text of an ex-government employee, a former EPA staffer who is 
going on with his life and won’t be here — I am pretty sure he won’t 
be here ever again. But why are we wasting time? You know, you 
want an opportunity to profile and parade before the cameras, you 
want an opportunity to try to embarrass the Obama administra- 
tion? Well, I think we are the ones who should be embarrassed. 
But we know that not one constructive thing is going to happen 
today, not one thing. Not one scintilla of solution for the American 
people is going to come out of the time that we are wasting here 
today. 

Mr. Chairman, with all due respect to the witnesses who are 
here, I believe our time would be better served by working in a bi- 
partisan manner to enact policy that some day may actually move 
this Nation and its energy agenda forward. 

Mr. Chairman, I thank you and I want to yield the balance of 
my time to my friend from Texas. 

OPENING STATEMENT OF HON. GENE GREEN, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Green. Thank you, Mr. Chairman, and I want to thank our 
ranking member for yielding me time and holding this hearing. 

I want to first welcome two Texans to our committee, our Chair 
of our Texas Railroad Commission that actually regulates oil and 
gas in Texas, Barry Smitherman. I have known Barry’s family for 
decades, a good family, a Houston family, although hill country 
now. And also the Chair of our Texas Commission on Environ- 
mental Quality, Bryan Shaw. 

I regret the reason we are holding this hearing today, and I had 
planned to praise Dr. Armendariz for agreeing to testify since he 
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resigned, but canceling at the last minute is disrespectful to our 
committee, and some of us who actually remember a subcommittee 
hearing we had in Houston that our Regional Administrator 
couldn’t appear but he was literally two blocks from our hearing 
there at South Texas College of Law. I am disappointed he chose 
not to do it but I want to thank our other panelists for being here, 
especially our Texas witnesses. 

The oil and gas industry has been and will continue to be a vital 
economic engine for our country, and EPA officials should not use 
negative language against the oil and gas industry without cause. 
While Dr. Armendariz’s comments may have been meant as an 
analogy, if you take them in context of actions taken by EPA Re- 
gion 6, they reveal a troubling trend of hostility toward oil and gas 
production literally in Texas, Oklahoma and Louisiana and New 
Mexico that produces a significant amount of the product our coun- 
try needs. 

I am sure many of you saw the Associated Press article last by 
Dana Cappiello. Dana ran an extensive analysis of enforcement 
data over the past decade and found that EPA went after producers 
more often under the Bush than under this administration. I think 
that is fine and good, but I also think it speaks volumes about the 
great care our companies are putting into ensuring their explo- 
ration and production activities do no harm to the environment, 
given the number of wells had actually increased in recent years. 
However, the AP numbers didn’t reflect violation notices and emer- 
gency orders which have been a true problem within this current 
administration. Take, for example, what famously happened in 
Parker County. The EPA preempted the Railroad Commission, 
issued an emergency administrative order alleging hydraulic 
fracking had made the water unsafe when the data did not support 
the EPA’s claim. Ms. Cappiello’s numbers also don’t reflect Dr. 
Armendariz’s choosing to attend that conference literally two blocks 
away from our Energy and Commerce Energy Subcommittee hear- 
ing when we were discussing EPA’s decision to disapprove the 
Texas Flexible Air Permit program. The hearing and the forum 
were just blocks away, and these instances tell a very different 
story and I regret that Dr. Armendariz is not here to explain his 
rationale. 

Mr. Chairman, I hope this hearing is constructive and we can 
move forward, not only in Region 6 but our effort in our committee 
to produce the energy that our country needs, and I yield back my 
time. 

Mr. Whitfield. Thank you. 

At this I recognize the chairman of the committee, Mr. Upton of 
Michigan, for 5 minutes. 

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. Upton. Well, thank you, Mr. Chairman. 

Let us be honest: Under this administration’s EPA, the extreme 
has become routine, and that is why, when video surfaced of Dr. 
Armendariz talking about his “crucify” enforcement strategy, it 
really rang a bell with those of us in Congress who oversee the 
agency, not to mention those who have to deal with the economic 
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consequences back home. His words provided a window into a per- 
vasive mindset driving a long list of problematic enforcement and 
regulatory actions by the agency. 

To understand that mindset, we sought to hear from him di- 
rectly. In fact, earlier this week he confirmed that his testimony 
would arrive on time on Sunday. He volunteered to come. After all, 
it was his comments that so clearly embodied the hostile enforce- 
ment policy that we have seen in action for the last couple of years. 
And unfortunately, late yesterday afternoon, very late yesterday 
afternoon, an attorney representing him contacted the committee 
staff to notify us that despite his earlier agreement to come, he was 
no longer willing to testify. Well, we would like to know why, and 
why, several weeks after he had agreed to testify, did he retain 
counsel and then withdraw? The EPA, did they interfere with this 
witness? We don’t know. But I have in my hand a couple copies of 
letters that we intend to send today to the EPA and to Dr. 
Armendariz to ask those questions. Congress and the American 
people deserve answers about the administration’s policies and 
practices, and we intend to get them. But even without his appear- 
ance today, we are going to scrutinize the agency’s actions by hear- 
ing directly from those on the receiving end of their enforcement. 

Over and over, we have seen EPA treating job-creating energy 
companies as if they were the enemy. We have seen new regula- 
tions that defy any credible reading of the authority delegated to 
the agency. EPA’s attitude toward the private sector is troublesome 
enough, but its treatment of non-Federal levels of government is 
hardly any better, and I would remind everyone that the very first 
section of the Clean Air Act states that “air pollution control at its 
source is the primary responsibility of states and local govern- 
ments.” 

So today we are going to hear from those State, local and tribal 
officials whose longstanding working relationship with the Federal 
EPA has deteriorated considerably under this administration. 

The Clean Air Act has effectively balanced economic growth and 
environmental improvement for decades, and I am concerned that 
EPA has gotten far away from that balance. 

I yield my time now to Mr. Barton. 

[The prepared statement of Mr. Upton follows:] 
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Statement of Chairman Fred Upton 
Subcommittee on Energy and Power 
Hearing on EPA Enforcement Priorities and Practices 
June 6, 2012 

(As Prepared for Deliveiy) 


Let’s be honest - under the Obama EPA, the extreme has become routine. That’s why, when 
video surfaced of Dr. Ai Armendariz talking about his “crucify” enforcement strategy, it really 
rang a bell with those of us in Congress who oversee the agency, not to mention those who have 
to deal with the economic consequences back home. His words provided a window into a 
pervasive mindset driving a long list of problematic enforcement and regulatory actions by the 
agency. 


To understand that mindset, w'c sought testimony from Dr. Armendariz. After all, it was his 
comments that so clearly embodied the hostile enforcement policy we have seen in action for the 
past throe years. 

Unfortunately, late yesterday afternoon, an attorney representing Dr. Armendariz contacted the 
committee staff to notify us that - despite his earlier agreement to appear - Dr. Armendariz was 
no longer willing to testify. Well, I’d like to know why not. Why, several weeks after he had 
agreed to testify, did he retain counsel and withdraw? The EPA did not make a witness available 
to appear alongside Dr. Aimendariz today. Did the Obama administration urge him not to 
appear? 


1 have in my hand copies of letters wc intend to send today to the EPA and to Dr. Amicndariz to 
ask those questions. Congress and the American people deserve answers about this 
administration’s policies and practices, and wc intend to get them. But even without Dr. 
Amiendariz here today, we are going to scrutinize the agency’s actions by hearing directly from 
those on the receiving end of their enforcement. 

Over and over, wc have seen EPA treating job-creating energy companies as if they w-erc the 
enemy. Wc have seen new regulations that defy any credible reading of the authority delegated 
to the agency. 
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EPA’s attitude toward the private sector is troublesome enough, but its treatment ofnon-fcdcral 
levels of government is hardly any better. T w'ould remind everyone that the very first section of 
the Clean Air Act states that “air pollution control at its source is the primary responsibility of 
states and local governments.” But today, we will hear from state, local, and tribal officials 
w'hose longstanding working relationship with the federal EPA has deteriorated considerably 
under Obama. 

The Clean Air Act has effectively balanced economic growth and environmental improvement 
for decades. I am concerned that EPA has gotten far away from that balance. It is time to get 
back to what works. Thank you. 
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OPENING STATEMENT OF HON. JOE BARTON, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 

Mr. Barton. Thank you, Chairman Whitfield and Ranking Mem- 
ber Rush for holding this hearing. 

I, like Chairman Upton, am disappointed but not surprised that 
former Regional Administrator Armendariz has chosen not to tes- 
tify before this subcommittee. As my friend Mr. Green just pointed 
out, at a field hearing down in Houston, the former Regional Ad- 
ministrator was blocks away, was formally invited to testify and 
participate at that hearing and again chose not to do so. 

The Congress sets the rules, and the administration enforces 
them. We have a good set of environmental laws on the books. We 
expect President Obama and his appointees to enforce those rules 
in an even and fair-handed fashion. In the case of Region 6 Admin- 
istrator Armendariz, he was not a fair umpire. He had a pre- 
conceived mindset, viewed himself more as an executioner than as 
a fair umpire, as some of his comments have shown. As soon as he 
became the Region 6 administrator, EPA withdrew a longstanding 
support of the Texas Flexible Air Permit program that was initi- 
ated under President Clinton. The Obama administration through 
Regional Administrator Armendariz removed that. In the cases of 
Range Resources, which dealt with the issue of hydraulic frac- 
turing, again, former Regional Administrator Armendariz came 
into office saying that he wanted to eliminate hydraulic fracturing. 
He thought he had a case in Range Resources and moved to an en- 
forcement action even when the then-chairman of the Railroad 
Commission of Texas sent him an email saying that that was pre- 
mature and that the facts did not justify that. In Idaho just re- 
cently, the Obama administration went against a family called the 
Sacketts on a wetlands issue. Again, Mr. Chairman, Congress sets 
the rules and the administration enforces them. This Obama ad- 
ministration in the case of the EPA doesn’t want to play by the 
rules. They want to set their own rules, and in some cases literally 
try to put industry and businesses out of business. 

With that, I yield to my good friend from Denton County, Dr. 
Burgess. 

Mr. Whitfield. The gentleman is out of time. 

At this time I recognize the gentleman from California, Mr. Wax- 
man, for 5 minutes. 

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Waxman. Thank you, Mr. Chairman. 

In May 2010, then-EPA Regional Administrator A1 Armendariz 
was in DISH, Texas, talking to citizens concerned about oil and gas 
pollution. When he started describing his philosophy of enforce- 
ment, he used a poor analogy involving Romans and crucifixion. 
Everyone agrees that it was an inappropriate comment. 

But those who oppose strong enforcement of the Nation’s envi- 
ronmental laws have exaggerated what was said in order to make 
absurd attacks on EPA and the Obama administration. They claim 
that Dr. Armendariz intended to take enforcement actions against 
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innocent companies and that his comments are representative of 
EPA’s overall enforcement philosophy. 

This smear attack ignores most of what Dr. Armendariz said that 
day, and it ignores the facts. Dr. Armendariz has apologized for his 
controversial comments, and he has resigned. He has made it very 
clear that those comments were an inaccurate way to describe 
EPA’s enforcement efforts. And it is important to realize that no 
enforcement action has been taken in DISH, Texas. 

EPA Administrator Lisa Jackson and the White House have reit- 
erated that the comments do not reflect any EPA policies or the 
agency’s actions. Despite these clear statements, EPA’s critics 
claim that the controversial Armendariz comments must represent 
EPA’s true enforcement policy. This is just more of the same fact- 
free, anti-EPA rhetoric from the Republicans. 

Here are the facts. The Clean Air Act, Clean Water Act, Safe 
Drinking Water Act and other cornerstone environmental laws 
allow Stetes to implement and administer the statutes’ require- 
ments. It is EPA’s job to ensure that the States implement nation- 
ally consistent programs that meet Federal standards. 

The States do not always meet these expectations. In fact, the 
EPA IG recently found that “State enforcement programs fre- 
quently do not meet national goals and states do not always take 
necessary enforcement actions. State enforcement programs are 
underperforming. ... noncompliance is high and the level of enforce- 
ment is low.” And in these situations, EPA has the authority to 
step in to take the action needed to enforce the law. 

For decades, these enforcement decisions have been made by ca- 
reer EPA enforcement professionals, not political appointees. That 
has not changed under this administration. 

Since the agency was formed during the Nixon administration, 
EPA has employed a philosophy of deterrence. EPA punishes viola- 
tions of the law fairly and openly in order to deter others from 
breaking the law. And EPA focuses its limited enforcement re- 
sources on the highest priorities that represent the most serious 
pollution problems. There is nothing unique about this approach. 
In fact, I would be surprised if we could find a well-run law en- 
forcement agency or civil enforcement program in the country that 
worked differently. 

The data tells the story. I have charts. The first chart shows the 
number of EPA enforcement actions nationwide over the last 11 
years. As you can see, the number of enforcement actions during 
the first 3 years of the Obama administration has actually dropped 
off slightly compared with the Bush administration years. I see no 
evidence of an overzealous enforcement policy here. 

Let us look at just EPA Region 6. That is the region that Dr. 
Armendariz led. If his controversial remarks reflected a radical en- 
forcement policy, then surely we would find evidence of that in Re- 
gion 6. But as you can see from the chart, that is simply not the 
case. Again, the number of civil enforcement actions is actually 
lower during the past 3 years than during the Bush years. 

The third chart shows that total civil penalties collected under 
the Obama administration are not much different than under the 
previous administration. You can see that the totals go up and 
down each year depending on when bigger cases are resolved. In 
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fact, the average amount of civil penalties collected during the 
Bush administration is actually slightly higher than so far under 
the Obama administration. 

Those are the facts. One comment from 2 years ago cannot 
change the facts. Environmental laws that protect our air and 
water are important to the health and wellbeing of Americans. The 
only way to ensure those protections are real is to enforce them. 
Career employees at EPA have been doing that enforcement work 
for 40 years, and they should keep doing so to protect American 
families from toxic chemicals and other pollutants. 

Thank you, Mr. Chairman. 

Mr. Whitfield. Thank you. 

That concludes the opening statements today, so I want to wel- 
come once again the first panel, the only panel, and on our panel 
today we have with us Dr. Bryan Shaw, who is Chairman of the 
Texas Commission on Environmental Quality. We have Barry 
Smitherman, who is Chairman of the Texas Railroad Commission. 
We have Mr. Robert Sullivan, who is Chairman of the Oklahoma 
Independent Petroleum Association. We have Dr. Joel Mintz, who 
is a Professor of Law at Nova Scotia University. We have Mr. Ste- 
phen Etsitty, who is the Executive Director of the Navajo Nation 
Environmental Protection Agency. And we have Mr. Allen Short, 
who is the General Manager of the Modesto Irrigation District in 
California. 

So welcome. We look forward to all of your testimony because 
you all are the ones that work on a daily basis with the Federal 
EPA, and we look forward to your insights and comments. 

Chairman Smitherman, we will call on you first for a 5-minute 
opening statement. 

STATEMENTS OF BARRY T. SMITHERMAN, CHAIRMAN, TEXAS 
RAILROAD COMMISSION; BRYAN W. SHAW, CHAIRMAN, 
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY; ROB- 
ERT J. SULLIVAN, JR., CHAIRMAN, OKLAHOMA INDE- 
PENDENT PETROLEUM ASSOCIATION, AND OWNER, SUL- 
LIVAN AND COMPANY, LLC; JOEL A. MINTZ, PROFESSOR OF 
LAW, NOVA SOUTHEASTERN UNIVERSITY; STEPHEN B. 
ETSITTY, EXECUTIVE DIRECTOR, NAVAJO NATION ENVIRON- 
MENTAL PROTECTION AGENCY; AND ALLEN SHORT, GEN- 
ERAL MANAGER, MODESTO IRRIGATION DISTRICT 

STATEMENT OF BARRY T. SMITHERMAN 

Mr. Smitherman. Thank you, Mr. Chairman, Mr. Vice Chair- 
man, members of the committee, especially my friends from Texas. 
I am Barry Smitherman. I am the Chairman of the Texas Railroad 
Commission. Thank you for the opportunity to provide my perspec- 
tive on the enforcement priorities and practices of the Environ- 
mental Protection Agency. 

As the Chairman of the Railroad Commission, I and my Railroad 
Commission colleagues are responsible for overseeing the explo- 
ration and production of oil, natural gas and lignite coal in Texas. 
Texas is the Nation’s largest producer of oil and natural gas, pro- 
ducing 413 million barrels of oil and 7.4 trillion cubic feet of nat- 
ural gas in 2011. That translates into 1.1 million barrels of oil a 
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day and about 20 bcf of natural gas a day. These numbers continue 
to increase in 2012. In March, we were producing 1.35 million bar- 
rels of crude oil a day. That is more than the United States pres- 
ently imports from Venezuela. We are also the home of 49 percent 
of all the land-based rigs in America. 

This energy production supports 2 million jobs in Texas and is 
responsible for a quarter of the State’s economy. The average oil 
and gas job in Texas pays about twice what the average non-oil 
and gas job pays, and these jobs, of course, are vital to the State’s 
economic wellbeing as we continue to be a leader in energy produc- 
tion. 

The Railroad Commission, Mr. Chairman, has effectively regu- 
lated the energy industry in Texas since 1919. The State has main- 
tained a predictable regulatory environment allowing for prolific 
yet responsible development, and this successful track record is 
partially due to the scientists, engineers and policymakers that are 
closest to the variables being regulated and they are most familiar 
with all of the elements at play. 

State reflation of these industries is critical because in my esti- 
mation, it is impossible for blanket Federal regulations to account 
for the unique circumstances of each State. As has been high- 
lighted several times earlier this morning, recently the EPA has 
been insinuating itself into areas that have historically been the 
purview of the States. Let me talk more about the Range Resources 
case, which was mentioned. 

On December 7, 2010, the EPA issued an emergency order 
against Range Resources for allegedly contaminating a residential 
water well near Fort Worth. This order was issued despite the fact 
that the Railroad Commission staff had already advised the EPA 
that the Commission’s investigation was ongoing and that no final 
conclusions had been reached. Furthermore, we now know that the 
EPA issued the order even though the EPA did not evaluate the 
underground geology in the area, did no research to determine pos- 
sible pathways for the migration of the methane, and was in dis- 
agreement with many scientists. The Commission had already se- 
cured the voluntary cooperation from the operator, and we were 
moving quickly to investigate the situation. 

The Commission concluded in March of 2011 that Range Re- 
sources’ fracking activities were not responsible for the contamina- 
tion of well water. However, the EPA continued with its investiga- 
tion for another 12 months. Range Resources was forced to spend 
over $4 million defending itself against unfounded and unprece- 
dented attacks, and then in March of 2012, in a one-paragraph let- 
ter, the EPA dropped its emergency endangerment order against 
the company. 

Unfortunately, Mr. Chairman, this is not an isolated incident. 
We have seen cases in Pavilion, Wyoming, and in Dimock, Pennsyl- 
vania, where the EPA has also accused oil and gas operators of 
groundwater contamination from fracking without sufficient evi- 
dence to justify those accusations. I hope, Mr. Chairman, that the 
result of this hearing today is that EPA will begin to listen and 
work with local regulators going forward, regulators that know best 
the circumstances, the underground geology and the facts present 
in those States. 
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Thank you very much. 

[The prepared statement of Mr. Smitherman follows:] 
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Written Summarv 
of 

Testimony bv Bartv T. Smitherman 
Chairman. Railroad Commission of Texas 
before the 

Committee on Energy and Commerce. Subcommittee on Energy and Power 
United States House of Reoresentatiyes 
Hearing: EPA Enforcement Priorities and Practices 
June 6. 2012 


Mr. Chairman, and Members of the Committee: 


Thank you for the opportunity to provide my perspective on the enforcement priorities and 
practices of the Environmental Protection Agency ("EPA"). 

My testimony largely focuses on how EPA's enforcement priorities and practices have affected 
energy production in the State of Texas. As Chairman of the Railroad Commission of Texas I am 
responsible for overseeing the nation's leading oil and gas producing state, which produced 413 million 
barrels of oil and 7.4 trillion cubic feet of natural gas in 2011. T exas has a proven regulatory track record 
allowing for prolifio, yet responsible energy development. It is critical that state regulatory agencies like 
the Railroad Commission continue to regulate Its energy production. Recently, we have seen the many 
problems that arise when federal agencies like the EPA attempt to usurp regulatory authority from the 
states. 


My testimony focuses on specific problems states have recently encountered with attempted 
federal regulation by EPA. For instance, EPA has been active In expanding Its role regarding hydraulic 
fracturing, This expansion has led to Impractical policies and unsound science. My testimony highlights 
missteps by EPA in the Range Resources case that took place In Texas, as well as similar troublesome 
events that occurred in Pavillion, Wyoming and Dimook, Pennsylvania. 

My testimony also expresses my concern with EPA's overly broad study of potential Impacts of 
hydraulic fracturing on drinking water. 

Furthermore, although the Railroad Commission does not have Jurisdiction over air pollution, I 
discuss grave concerns I have with respect to air pollution regulation by EPA of upstream oil and gas 
production and downstream power generation. 


Sincerely, 



Barry T. Smitherman 
Chairman 

Railroad Commission of Texas 
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Testimony of Barry T. Smlthemian 
Chairman. Railroad Commission of Texas 
before the 

Committee on Energy and Commerce. Subcommittee on Energy and Power 
United States House of Reoresentatlyes 
Hearing: EPA Enforcement Priorities and Practices 
June S. 2012 


Mr. Chairman, and Members of the Committee: 

Thank you for this opportunity to provide my perspective on the enforcement priorities and practices of 
the Environmental Protection Agency ("EPA”). 

As Chairman of the Railroad Commission of Texas {the “Commission”), 1 am responsible for overseeing 
the exploration and production of oil, natural gas, and lignite coai In Texas. Texas is the nation's largest producer 
of oil and natural gas with over 161,000 active oil wells and 102,000 active gas wells, which produced 413 million 
barrels of oil and 7.4 trillion cubic feet of natural gas in 2011. This energy production supports two million Jobs in 
Texas and a quarter of the State's economy. It is vital to the State's economic well-being that Texas continues to 
be a leader in energy production. 

Effectivo State Regulation of Oil and Natural Gas Production and Surface Waste Management 

The Commission has effectively regulated the energy industry in the State of Texas since 1918. The 
State has maintained a predictable regulatory environment allowing for prolific, yet responsible energy 
development. This successful track record is partially due to Its scientists, engineers, and policymakers being 
closest to the variables regulated and most familiar with the elements at play. State regulation of energy 
resources is critical because it is impossible for blanket federal regulations to account for the unique 
circumstances of each state. Such blanket regulations often lead to impractical policies based on unsound 
science. Recently, EPA has begun insinuating Itself Into areas that have historically been the purview of the 
states by attempting to unleash a barrage of regulations based on politically-motivated fiction, rather than fact I 
am extremely troubled by this trend in EPA's enforcement priorities and practices. 
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In the past, EPA has often stated that it believes Congress intended for It to regulate under the Safe 
Drinking Water Act's (SDWA) Underground injection Conboi (UlC) Program only those wells whose principle 
function Is the subsurface emplacement of fluids, and not wells whose principle function is the production of oil or 
natural gas. However, EPA has been actively expanding its role regarding hydraulic fracturing operations, as well 
as other activities associated with oil and gas production that have historically been under state regulation. 

The states have successfully regulated oil and natural gas production and surface waste management 
activities, including hydraulic fracturing, for decades and have the experience and personnel to effectively 
regulate such activities. Despite the tremendous oil and gas activity in Texas and a 60-year history of hydraulic 
fracturing, there is not a single proven case connecting hydraulic fracturing to groundwater pollution. EPA 
Administrator Lisa Jackson recently confirmed this track record when testifying before the U.S. House Oversight 
and Government Reform Committee by stating, “I am not aware of any proven case where the fracking process 
has affected water, although there are investigations ongoing." 

A majority of the states also effectively administer UlC Programs under the SDWA. The states maintain 
their regulations adequately address potential risks to Underground sources of drinking water posed by the actual 
hydraulic fracturing operations. EPA has not indicated how it believes current state regulations fail to protect 
underground sources of drinking water. 

Texas has enforcement primacy for the federal UlC Program. UlC Program duties and funding are split 
between the Commission and the Texas Commission on Environmental Quality ("TCEQ"). Federal funds 
allocated to the Commission average approximately $500,000 per year. The Commission has authority over 
Class II (oil and gas) and Class III (partial-brine mining). The Commission has not yet applied for authority over 
ERA'S recently created Class VI (geologic sequestration of anthropogenic carbon dioxide) UlC Program. 

After a 2004 EPA study of hydraulic fracturing of coal bed methane wells Indicated some concern with the 
use of diesel fuel in hydraulic fracturing. Congress amended the SDWA. Section 322 of the Energy Policy Act of 
2005 amended the UlC portion of the SDWA (42 USC 300h(d)) to define “underground injection" to exclude 
"... the underground injection of fluids or propping agents {other than diesel fuels) pursuant to hydraulic fracturing 
operations related to oil, gas, or geothermal production activities" (emphasis added). The language is unclear 
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and open to interpretation. EPA Itself did not clarify what it believed the language to mean until the summer of 
2010, when it revised certain wording on Its webpage regarding the activity. At that time, EPA undertook no 
rulemaking in changing its Interpretation, nor did It issue any notice of the change to regulators or the regulated 
community. 

In April of 2012, EPA published for comment a draft ouidance document for permitting of wells in which 
diesel fuel Is to be used in hydieullo fracturing treatments. EPA has classified wells on which hydraulic fracturing 
treatments are performed as Class II injection wells, and has recommended ail of the requirements for existing 
Class II wells in addition to numerous other requirements to address what EPA perceives as the additional risks 
posed by hydraulic fracturing. This will effectively be the first time the federal government has regulated the 
drilling, completion, and production of oil and natural gas wells on non-federal lands. Because EPA is proposing 
to define the term “diesel fuel" very broadly, and because EPA failed to include a de minimis threshold for 
whatever It ultimately defines as “diesel fuel," numerous oil and natural gas wells potentially could be classified as 
Class II UlC wells requiring a UlC permit. 

Although the stated purpose of this guidance document is to assist EPA permit writers In areas and states 
where EPA is the permitting authority, such guidance can become the standard. The Commission contends that 
the Class II UlC program requirements, which are designed for long-term continuous injection activities, are not 
appropriate for hydraulic fracturing. 

EPA Attempts to Issue Guidance Documents Rather Than Rulemaking 

Furthermore, EPA is proposing these requirements in a guidance document rather than as rules. 
Recently, several courts have cautioned EPA that it cannot circumvent the rulemaking process and violate the 
Administrative Procedures Act by issuing guidance in lieu of formal regulations developed through a notice and 
comment rulemaking process to change environmental rules. Adoption of requirements by guidelines rather than 
through rulemaking can result in capricious enforcement, particularly because guidelines can be revised at any 
time. 

For example, in National Mining Association v. Jackson, the D.C. Circuit Court of Appeals rejected EPA's 
reliance on guidance documents in lieu of rulemaking. 
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In July of 201 1 , in Natural Resources Defense Council v. ERA, the D.C. Circuit Court of Appeals held that 
EPA violated the Clean Air Act’s plain language and violated the Administrative Procedure Act by relying on 
interpretive guidance - rather than a regulation - to allow states to propose alternatives to statutorily required tees 
for ozone non-attainment areas under the Clean Air Ard. 

Two Supreme Court decisions, Solid Waste Agency of Northern Cook County v. United States Army 
Corps of Engineers (2001) and Rapanos v. United States (2006), focused on the federal government's jurisdiction 
over various wetlands. We understand that EPA is continuing to expand Its power despite restrictions imposed by 
the U.S. Supreme Court by moving forward with its controversial "waters of the U.S." guidance under the Clean 
Water Act, which would significantly expand EPA's regulatory reach. EPA is expected to eliminate the term 
"navigable” from the definition of "waters of the U.S.," which would expand Clean Water Act jurisdiction to even 
small depressions and ditches that carry only rainwater. By relying on informal guidance, rather than proper 
rulemaking procedures, to expand federal jurisdiction over state waters and private property, EPA and the Corps 
are effectively avoiding legal obligations that would otherwise apply to agency action under the Administrative 
Procedures Act 

Problematic Practice of EPA Inappropriately Issuing Enforcement Orders 

Soon after EPA Region VI Administrator Dr. Al Armendarlz spoke of crucifying oil companies like the 
Romans used to crucify villagers, EPA targeted operators in Texas, Wyoming, and Pennsylvania. EPA 
deliberately created a public media frenzy in these three cases by asserting that hydraulic fracturing had caused 
water pollution, only to quietly withdraw or temper those false accusations at a later date once proven wrong. 

On December 7. 2010, EPA issued an emergency endangerment order against Range Resources, a 
Texas natural gas company, for allegedly contaminating a residential water well near Fort Worth, Texas. The 
order stated that "EPA has determined that appropriate State and local authorities have not taken sufficient action 
to address the endangerment described herein and do not intend to take such action at this time . . . ." EPA 
Ignored the fact that Commission staff had already advised EPA that the Commission's investigation was ongoing 
and that no final conclusions had been reached. According to documents released as a result of Range 
Resources' lawsuit against EPA regarding the emergency endangerment order, we now know that EPA did not 
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evaluate the geology in the area, did not research to detennine possible pathways for migration of methane to 
groundwater, and was not In agreement with all of its scientists on EPA's conclusions. 

EPA acted prematurely. Before EPA Issued its order, Commission staff advised EPA that a specific 
source of contamination was still unknown and that the investigation was ongoing. EPA was also informed that 
the Commission had secured voluntary cooperation from the operator, including measures to assure safety in the 
affected household. All parties agreed that natural gas was present in the water wells; however, the Commission 
advised EPA that evidence indicated the gas was present In area water well aquifer prior to the commencement 
of Range Resources' activities. 

EPA acted without reviewing all available information. We are not convinced that the presence of the gas 
in the water wells posed an ‘Imminent and substantial danger" to human health. One water well owner had 
disconnected his water well from the residence and air monitoring of the residence never Indicated a threat of 
explosion. The other water well owner never filed a complaint with the Commission. Reportedly, the well owner 
was aware of natural gas and was managing it with an open holding tank that vented any gas before the water 
was used. Moreover, state and local authorities had been actively investigating the matter since August of 2010, 
had not determined whether there was a connection between Range Resources' activities and the gas in the 
water wells, and had secured commitments from the company to expand the investigation. The Commission 
advised EPA of those commitments before EPA issued the emergency order. 

EPA relied on faulty science. Based on the evidence presented at a Commission hearing, the 
Commission Hearing Examiners concluded, and the Commissioners agreed, that gas in the water wells in 
question was from the Strawn Formation, which Is In direct communication with the Cretaceous aquifer in which 
the water wells are completed. There was no evidence to Indicate that the natural oas production wells were the 
source of the gas in the water wells . The entire investigative and adjudicative process was conducted with 
administrative efficiency at the Commission in only seven months, compared to the 20 months spent by EPA. 

The appropriate geochemical parameters for fingerprinting to distinguish Strawn gas of Pennsylvania age 
from Barnett Shale gas of Mlsslssipian age, are nitrogen and carbon dioxide, not carbon (as used by EPA). Gas 
from Pennsylvanian age rock, including Strawn, has higher nitrogen concentration and lower carbon dioxide 
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concentration than Barnett Shale gas. Gas found in the water wells does not match the nitrogen Isotopic 
fingerprint of Barnett Shale gas. Bradenhead gas samples from both production wells do not match Barnett Shale 
gas, confirming that gas was not migrating up the wellbores and that the Barnett Shale producing Interval In the 
wells was properly isolated. Three-dimensional seismic data indicated no evidence of faulting In the area of the 
water wells and mioroseismic data available for more than 320 fracture stimulations in Parker County indicated a 
maximum fracture height of approximately 400 feet, meaning that almost one mile of rook exists between the 
highest fracture and the shallow groundwater aquifer. 

Range Resources was forced to spend over four million dollars defending itself against EPA's 
persecution, not including income lost from halted production. In March 2012, after more than a year in a federal 
court battle with Range Resources, EPA dropped its emergency endangerment order against the company. 

Equally troubling was well owner Steve LIpsky's attempt to extort $6.5 million from Range Resources 
during this process. On January 27, 2012, District Court Judge Trey Loftln threw out Mr. LIpsky’s lawsuit against 
the company, ruling that Lipsky lacked legal jurisdiction because the Commission had already determined that 
Range Resources' gas wells were not responsible for contaminating the water well. On February 16, 2012, Judge 
Loftin subsequently issued another Order against Mr. Lipsky, expressing concern that Lipsky, under the advice or 
direction of Alisa Rich, an environmental consultant, attached a hose to the water well's gas vent, not to a water 
line, and then lit the gas from the hose's nozzle. Judge Loftin stated "[the] demonstration was not done for 
scientific study but to provide local and national news media a deceptive video, calculated to alarm the public Into 
believing the water was burning," Judge Loftin also cited evidence that Ms. Rich had sought to mislead the EPA. 

The Range Resources case is not an isolated incident. EPA has acted with similar haste In Pavlllion, 
Wyoming and Dimock, Pennsylvania, where EPA accused oil and gas operators of groundwater contamination 
from their hydraulic fracturing operations without sufficient evidence to justify those accusations. In both these 
cases, like with Range Resources, EPA ignored the facts and the science, whipped the public into hysteria, and 
then quietly backed away from its initial allegations. 

EPA's actions relating to emergency orders was brought to the attention of the United States Supreme 
Court in Sackett v. EPA, On March 26, 2012, the Supreme Court in a unanimous decision found in favor of an 
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Idaho couple, asserting that, when it comes to wetlands, "arbitrary and capricious" EPA compliance orders can 
indeed be challenged in court without having to wait for EPA to take enforcement action. 

I hope that EPA takes heed of past experiences and begins listening to and working with knowledgeable 
parties at the state level to ensure the use of fact-based, reliable science and avoid further embarrassments. Due 
to EPA’s recent missteps and Dr. Armendariz' overt political activism we must - at minimum - have a full 
investigation of Dr. Armendariz' actions during his tenure as administrator so that we may determine how often, 
and to what extent, he crossed the line and hamned our economy and our energy future by pursuing his extreme 
political agenda instead of science and fact. 

ERA'S Study on Hydraulic Fracturing 

In a Fiscal Year 2010 appropriations bill. Congress urged EPA to “carry out a study of the relationship 
between hydraulic fracturing and drinking water, using a credible approach that relies on the best available 
science, as well as independent sources of information." EPA’s original scoping document for this study 
proposed a study of the "Full Life Cycle" of an oil and gas well. In other words, the scope included all areas of oil 
and natural gas exploration and production activity, such as site selection and development, as well as 
production, storage, and transportation, which are unrelated to hydraulic fracturing and clearly under the purview 
of the states. After review, the EPA's Science Advisory Board recommended that EPA direct its initial, short-term 
research to study sources and pathways of potential impacts of hydraulic fracturing on water resources, especially 
potential drinking water sources. In spite of the fact that EPA narrowed the scope of the study in its Draft Plan to 
Study the Potential Impacts of Hydraulic Fracturing on Drinking Water Resources released on February 7, 201 1 , it 
still proposes to include in the study areas beyond the specific practice of hydraulic fracturing, delving into areas 
beyond the reach of federal law, such as water availability and water withdrawal. 

Although the Commission does not have jurisdicflon over air pollution, 1 have been carefully watching and 
reviewing, in concert with TCEQ, the EPA's recent actions with respect to air pollution regulation of upstream oil 
and gas production and downstream power generation. 

EPA's Expanding Regulation of Air Pollution 

New Source Performance Standards and National Emissions Standards for Hazardous Air Pollutants 
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Under the Clean Air Act ("CAA"), EPA Is required to review New Source Performance Standards 
("NSPS"), National Emissions Standards for Hazardous Air Pollutants ("NESHAP”), and residual risk standards 
every eight years. The final NSPS and NESHAP regulations for oil and gas, which were signed on April 17, 2012, 
are the first federal air standards for wells that are hydraulically fractured and for other sources of air pollution In 
the oil and gas industry not currently regulated at the federal level. These regulations greatly expand EPA’s 
federal authority into oil and gas production activities, which have generally been under state regulation. In 
addition, EPA appeared reasonable and conciliatory only because it initially proposed unreasonable regulations 
and then eliminated a few of the most egregious in the final version after discussions with industry. 

Cross-State Air Pollution Rule 

Last September I testified before the United States House' Committee on Science, Space, and 
Technology regarding the lack of science behind the EPA's controversial Cross-State Air Pollution Rule 
(“CSAPR”), I testified that CSAPR was an arbitrary, job-killing rule grounded in unreliable and incomplete 
scientific data. CSAPR would require significant reductions of S02 and NOx from fossil fuel-fired power plants In 
27 states in an effort to regulate emissions from power plants In "upwind" states that allegedly contribute to air 
quality degradation in “downwind" states. The rules have a disproportionate impact on Texas and an 
unreasonable timeline for compliance that could result in premature retirement of power plants and could threaten 
the stability of Texas' power grid. 

On July 6, 201 1 , EPA finalized CSAPR, which requires a significant reduction in S02 and NOx, both of 
which are products of the direct process of creating electricity from lignite and natural gas. Despite the fact that 
Texas' sulfur dioxide emissions make up only 11 percent of those emissions for states covered by the new rule, 
EPA mandates that 26 percent of the required reductions come from Texas alone. In addition, the final draft Is 
substantially different from the initial draft, leaving no opportunity for public discussion. Moreover, the timeline for 
compliance Is not just unreasonable, but also technically impossible. The rules would require that Texas 
generating companies comply with this 1,300-page rule by an infeasible date of January 1, 2012. Fortunately, 
last December, the United States Court of Appeals for the D.C. Circuit issued its ruling to stay CSAPR pending 
judicial review. The D.C. Circuit was right to stay this highly flawed rule, which is based on inaccurate and 
incomplete information. 
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Mercury and Air Toxics Standards for Utilities 

On February 16, 2012, EPA finalized the Mercury and Air Toxics Standards for power plant emissions. 
EPA states that these first national standards will reduce emissions of mercury and toxic air pollution like arsenic, 
acid gas, nickel, selenium, and cyanide, EPA's own analysis estimates that the rule will cost $10 billion annually 
- 40 percent more than the total cost of all the Clean Air Act regulations EPA has ever imposed on power plants. 
Furthermore, the U.S. Chamber of Commerce estimates that 99.99 percent of the benefits EPA derives from the 
rule actually occur from reductions, not in mercury but particulate matter, a pollutant already extensively regulated 
by other EPA rules. To make matters worse, the rule already has resulted in the announced shutdown of 
numerous coal-fired power plants, placing utility grids and jobs at risk. 

New Source Performance Standards for Greenhouse Gas Emissions from Power Plants 

On April 13, 2012, EPA published NSPS for emissions of carbon dioxide for new affected fossil fuel-fired 
electric utility generating units ("EGUs"). The proposed requirements, which are strictly limited to new sources, 
would require new fossil fuel-fired EGUs greater than 25 megawatt electric to meet an output-based standard of 
1,000 pounds of carbon dioxide per megawatt-hour, based on the performance of widely used natural gas 
combined cycle ("NGCC") technology. 

The proposed NSPS are EPA's first proposed numeric greenhouse gas ("GHG") emission limits for any 
category of Industrial facility, and will have a significant Impact on new power plants. EPA's approach to the final 
standards is also likely to establish precedents for EPA’s regulation of GHG emissions from other types of 
facilities. 

Thank you for the opportunity to testify before the Committee and for your attention to this urgent matter. 

Sincerely, 

Barry T. Smitherman 

Chairman 

Railroad Commission of Texas 


Page 9 of 9 
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Mr. Whitfield. Thank you, Mr. Smitherman. 

At this time, Mr. Shaw, you are recognized for 5 minutes. 

STATEMENT OF BRYAN W. SHAW 

Mr. Shaw. Thank you. Good morning. Chairman Whitfield, 
Ranking Member Rush. I am Dr. Bryan Shaw, the Chairman of the 
Texas Commission on Environmental Quality, and I appreciate the 
opportunity to visit with you today about many issues ongoing with 
the relationship between ERA and specifically the State of Texas. 

I am not interested and I am not here specifically to pile on to 
Dr. Armendariz and his time as Region 6 Administrator. Instead, 
I think it is important that we recognize the pattern and the phi- 
losophy that his comments represented that seemed to be con- 
sistent with what we have seen through recent EPA actions, spe- 
cifically the enforcement activity as well as regulation, and not just 
suggesting that the number of regulations or enforcement cases 
went up, but the failure to have a just and reasonable and fair reg- 
ulatory process and enforcement policy, which is demonstrated not 
only in the examples that you have heard cited today but also what 
we have seen in other rulemakings such as the Flexible Permits 
program, which you discussed earlier, whereby EPA did not apply 
science and the law to overturn Texas’s program but instead wish- 
es to impose what they desire short of the Clean Air Act and Fed- 
eral regulations. And to that end. Dr. Armendariz, after Texas hav- 
ing gone through the process of trying to explain how the Flexible 
Permits program did indeed meet the requirements of the Clean 
Air Act and met those concerns that they published in the Federal 
Register, the response that he said — I believe Gina McCarthy was 
in the room at the time — was that EPA was not interested and did 
not want to have a Flexible Permit program, a very similar type 
of philosophy in that EPA was not interested in making sure that 
the State program met Federal requirements or even that we were 
achieving our environmental goals, but instead wanting to make 
sure that their politically driven policies were in place. 

And that is why I am here today, hoping that we can, as Chair- 
man Smitherman talked, encourage EPA to work with us as part- 
ners to recognize that relationship that we should have between 
State and Federal government so that we can follow. Our goal at 
TCEQ, to have sensible regulations that address real environ- 
mental risk while encouraging economic growth. We do that with 
regulations that are based on science and compliance with State 
and Federal statutes, and in every case that we disagree with EPA 
and have a lawsuit on many of those, it is because of their actions 
not being consistent with that principle of sound science, reason- 
able approach where we follow the law, and common sense applied 
to that. 

I mentioned the Flexible Permits program as a prime example of 
their failure to follow that process. And in fact. Dr. Armendariz 
was one of the key leaders in unraveling that program, which was 
in place for 15 years, which was one that led to numerous environ- 
mental benefits. And when asked to produce a single instance 
where the Flexible Permits program demonstrated a failure to fol- 
low Federal law or even the requirement to reduce those emissions, 
that did not occur. EPA stood by their desire, not the demonstra- 
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tion of any concerns in the Federal Register or Clean Air Act that 
the program didn’t meet Federal requirements, but instead they 
didn’t “want” the Flexible Permit program. As a result, 65 Flexible 
Permits in Texas have been “deflexed,” the term that was used, 
and EPA basically uses that to refer to those that have SlP-ap- 
proved permits. 

There are 36 permit applications that are pending in-house, and 
we have not seen additional flex permit holders that have made 
commitments to deflex, but their applications are still pending. The 
deflex process has been an incredible waste of money and resources 
for both the permit holders and the environmental agency with no 
environmental benefit; to be clear, no environmental benefit. To 
date, not one deflexing permit action has revealed a circumvention 
and emissions violation that EPA claimed were being hidden by 
those flexible permits. No additional emission limitations, addi- 
tional controls required or additional conditions have been added to 
any of those permits as a result of EPA’s actions. 

I would like next to move to another example of this failure to 
follow the common practice in the rules and regulations in place. 
It is our UIC, Underground Injection Control program, as it relates 
to uranium mining. And EPA has deviated from what has been a 
30-year practice of complying largely with their requirement that 
is mandated in Eederal statutes that they approve or deny within 
90 days of submission of requests for aquifer exemption to allow in 
situ uranium mining. We have two cases whereby EPA has created 
two new requirements, modeling requirements, that are not cap- 
tured in the statutes nor are they captured in EPA’s guidance doc- 
uments. We submitted letters to EPA recommending approval of 
those aquifers for exemption. They sent back letters requesting 
modeling, which is something that has never been required. They 
want modeling for 75 years’ life and to demonstrate that no drink- 
ing water will be impacted, and yet they can’t demonstrate where 
our approved program has ever led to failure in the drinking water 
process. So I am hopeful that we can find and move toward a more 
productive relationship with EPA. 

Thank you. 

[The prepared statement of Mr. Shaw follows:] 



28 


U.S. House of Representatives 
Committee on Energy and Commerce 
Subcommittee on Energy and Power- June 6, 2012 
“EPA Priorities and Practices” 

Testimony of Dr. Bryan W. Shaw, Chairman of the TCEQ 


The Texas Commission on Environmental Quality (TCEQ) regularly weighs matters 
that affect the environment and economy. Our goal is sensible regulation that 
addresses real environmental risks, while being based on sound science and 
compliance with state and federal statutes. In every case where Texas disagrees with 
EPA’s action, it is because EPA’s actions are not consistent vvdth these principles. 


Flexible Permits 

Texas’ Flexible Permits Program was established in 1994 in an effort to incentivize 
grandfathered operations to voluntarily enter into the State’s air permitting and 
environmental regulation program. Facilities that were exempted from permitting 
because of their grandfathered status agreed to submit to state regulation because 
the program offered them operational flexibility. In exchange for emissions 
reductions, participants were authorized to allocate emissions on a plant wide basis, 
rather than by individual emission source. The end result was a program that gave 
owners and operators greater flexibility and control - but that reduced emissions 
and complied with all state health standards and all applicable federal Clean Air Act 
requirements. 

At the time that the TCEQ established the Flexible Permits Program, Texas had a 
large number of “grandfathered” facilities that pre-dated the State’s permitting 
program, which did not begin until 1971. As the EPA acknowledges, neither the EPA 
nor the TCEQ had statutoiy authority to impose permitting controls on - or require 
permits for - these grandfathered facilities. 

Because of the Fle.xible Permits Pi’ogram - and the enactment of Texas laws that 
later imposed mandatory permitting requirements - there are no longer any 
grandfathered facilities in the State of Texas. It is worth noting that some of these 
facilities are still grandfathered from federal permits. 

The TCEQ submitted its Flexible Permits Program rules to the EPA for approval in 
1994. Although the TCEQ issued flexible permits without interference from the 
federal government since the first term of the Clinton Administration, the EPA 
rejected the rules and disapproved the Texas program on July 15, 2010. This 
rejection came fifteen years after the rules were submitted to EPA as a Texas State 
Implementation Plan (SIP) revision. 

Under the Federal Clean Air Act, the EPA is required to act on Texas’ rules within 18 
months. Yet the federal government waited more than a decade - three presidential 
administrations - to take action and ultimately reject the TCEQ’s Flexible Permits 
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Program rules. Despite the fact that more than a dozen years passed since the rules 
were first submitted, the TCEQ attempted to work with the Bush and Obama 
administrations and resolve the EPA administrators’ objections. On June i6, 2010, 
the TCEQ proposed draft rules that amended the Flexible Permits Program in an 
effort to resolve the federal government’s concerns. Despite TCEQ’s efforts, the EPA 
summarily disapproved the Texas program just one mon th after the State’s new 
proposed rules were published. 

Even after the TCEQ proposed revisions to the rules to address EPA’s concerns, the 
EPA sent letters to ever>' flexible permit holder requiring submittal of a plan to 
transition to what EPA refers to as a “SlP-approved” permit. 

As of May 2012, the TCEIQ has “de-flexed” 65 flexible permits and 36 permit 
applications are pending in-house. EPA received commitments from the remaining 
19 flexible permit holders to de-flex, but application submittals are still pending. 

The “de-flex” process has resulted in an incredible waste of time and monetaiy 
resources for both permit holders and the TCEQ for no environmental benefit. To 
date, not one of the “de-fle.xing” permitting actions has revealed the circumvention 
and emissions violations that EPA claimed were being hidden by flexible permits. In 
addition, there have not been any reductions in emission limitations, additional 
controls required, or additional conditions added to the permits as a result of the 
process. 

The TCEQ, through the State Attorney General’s Office, challenged EPA's 
disapproval in the United States Court of Appeals for the Fifth Circuit. Briefing has 
been completed and oral argument was held on October 4, 2011. A decision by the 
court is currently pending. 


Permitting of Non-Greenhouse Gas Criteria Pollutants 

In the fall of 2011, EPA Region 6 posted a note on their website regarding EPA’s and 
TCEQ’s roles in issuing Prevention of Significant Deterioration (PSD) permits for 
major sources of greenhouse gases (GHGs). The posting stated, “EPA Region 6 is the 
agency responsible for issuing PSD permits for major sources of GHGs under 
Federal Implementation Plans (FIPs) in the states of Arkansas and Texas. The States 
of Texas and Arkansas still retain approval of their plans and PSD programs for 
pollutants that were subject to regulation before Januaiy 2, 2011, i.e., regulated NSR 
pollutants other than GHGs. In some cases, EPA will be issuing a permit for just 
GHG emissions while the state’s PSD programs will issue a permit for non-GHG 
emissions. For projects that trigger the need for a PSD permit solely because of 
GHGs, EPA will be responsible for permitting the increases on non-GHG 
pollutants if they are “significant” as defined at 40 CFR 52.2i(b){23). ” 

This statement was posted after EPA repeatedly stated they would work with state 
permitting authorities (even in federal preamble language). EPA held no discussions 
with the TCEQ about permitting non-GHG pollutants. 

Further, in the FIP, EPA only assumed authority for GHG permitting and did not 
assume authority for permitting of criteria air pollutants. 
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The TCEQ has clear authority and responsibility to permit increases of non-GHG 
pollutants through our authorized SIP. 

The following is a quote from the September 2010 GHG PSD FIP proposal discussing 
its intent to limit the FIP: “...our preferred approach - for reasons of consistency - is 
that EPA will be responsible for acting on permit applications for only the GHG 
portion of the permit, that the state permitting authorities will be responsible for the 
non-GHG portion for the permit, and EPA will coordinate with the state permitting 
authority as needed in order to fully cover any non-GHG emissions [emphasis 
added] that, for example, are subject to BACT because they exceed the significance 
levels.” (75 Fed Reg 53883, 53890). 


EPA Delay in Approxing SIP Submittals 

The EPA Region 6 has not made final detenninations on rules, attainment 
demonstrations, and other SIP revisions in a timely manner. The federal Clean Air 
Act requires EPA to take final action within 18 months of a state’s SIP revision 
submittal. Failure to do so subjects EPA to the possibility of a non-discretionary 
duty lawsuit to take final action. 

As of March 2012, all or parts of approximately 75 TCEQ SIP revisions remain 
pending EPA review. These 75 revisions date back to 1993. Of these 75, 
approximately 52 were submitted more than 18 months ago. Of these 52, 
approximately 15 are subject to a settlement of a non-discretionary lawsuit that 
requires EPA Region 6 to take final action on a staggered schedule ending on 
December 31, 2013. 

The lack of timely action by the EPA regarding new or different requirements creates 
uncertainty among the regulated community. This is also true for the general public 
and businesses in regions of the state affected by the SIP revisions that have not 
received final approval by the EPA. Further, the delay may result in enforcement by 
EPA against the regulated community for failure to comply with the approved SIP, 
but where industiy is complying with the new TCEQ rules. 

The TCEQ may need or be required to engage in rulemaking or SIP revision project 
on an expedited schedule if the EPA conditionally or fully disapproves a SIP revision. 
Implementation of SIP-related programs is based on prior SIP submittals and may 
be disrupted due to EPA taking delayed negative action on the submittals. 


EPA Cross-State Air Pollution Rule fCSAPRI 

On July 6, 2011, the administrator of the U.S. Environmental Protection Agency 
(EPA) signed the Cross-Slate Air Pollution Rule (CSAPR), which FIPs on Texas and 
26 other states to address transport requirements under the federal Clean Air Act 
iio{a)(2)(D)(i) for the 1997 eight-hour ozone NAAQS and the 1997 and 2006 fine 
particulate matter CPM2.5) NAAQS. 

The CSAPR was a replacement rule for the federal Clean Air Interstate Rule (CAIR) 
that was vacated in 2008 by the U. S. Court of Appeals. 
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The CSAPR requires power plants within the affected states to comply with ozone 
season nitrogen oxides (NOx) emission budgets for states included under the rule for 
the 1997 eight-hour ozone NAAQS and with annual sulfur dioxide (SO2) and NOx 
emission budgets for states included under the rule for the 1997 and 2006 PMa,,, 
NAAQS. 

While Texas was only proposed to be included under the CSAPR for the 1997 eight- 
hour ozone N7\AQS with ozone season NOx emission budget requirements, the EPA 
finalized the rule with Texas also subject to the particulate matter programs. The 
EPA assigned Texas annual budgets for NOx and SO2 without providing the TCEQ 
and affected power plants within the state the opportunity to comment on them. The 
final rule would have required a 47 percent reduction from Texas power plant 2010 
SOa emissions by 2012. 

The federal Clean Air Act does provide that a state cannot allow emissions from 
sources within their state to contribute significantly to nonattainment or interference 
with maintenance wth a NAAQS in another state. However, the states are supposed 
to take the primaiy role in meeting this transport requirement as part of the state 
implementation plan development process. With the CSAPR, not only did the EPA 
usurp the state’s role in this process, the EPA did not even provide adequate notice 
or opportunity to the TCEQ in order to comment on the rule. 

At proposal the EPA did not find that Texas power plant emissions significantly 
affected any air quality monitors in other states for PM2.S. However, a “significant” 
Texas linkage for PM2,5 to the Granite City, IL monitor (located approximately one 
half mile from a steel mill) was included at rule finalization. With no indication of 
any specific significant linkage at proposal, it was not possible for Texas to provide 
meaningful comment on the technical underpinnings of a linkage to any potential 
one monitor among dozens of “nonattainment” or “maintenance” receptors for PM2,5 
covered by the rule. 

EPA’s own modeling data, which fails to take into account local controls from the 
steel mill’s MOU, shows that the Granite City monitor would be projected to have 
neither attainment nor maintenance problems for the annual PM2,5 standard by 2014 
even without the existence of CSAPR controls (i.e. 2014 base case emissions 
demonstrates attainment). 

Despite the EPA’s claims that the CSAPR will not impact electric reliability, this rule 
puts at risk the economic future of power generation; those dependent on affordable 
electricity in Texas; and places vulnerable citizens at a significant health and safety 
risk. 

The EPA’s analysis of electric reliability for the CSAPR was not available at proposal 
and includes significant errors regarding generation capacity within ERCOT - the 
largest grid operator within Texas. The EPA overestimates ERCOT’s generation 
capacity by nearly 20,000 megawatts. The EPA estimates a base generation capacity 
for ERCOT power plants of around 90,400 MW. This estimate includes 100% of 
Texas’ installed wind generation. ERCOT only plans on 8.7% of installed wind 
generation due to its unpredictability and unreliability'. EPA’s estimate of ERCOT’s 
capacity also includes units currently retired and mothballed. More recent 
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information from the EPA associated with the Mercury Air Toxics Standard (MATS) 
rule indicates that the EPA is also underestimating future demand while 
overestimating future capacity. 

Litigation regarding the CSAPR is ongoing. The Attorney General for the State of 
Texas (OAG) filed a petition for review with the U.S. Court of Appeals for the District 
of Columbia Circuit on September 20, 2011. And the OAG also filed a motion for 
stay of the final rule on September 22, 2011. The rule is also being challenged by 
Te.xas electric generating utilities, including Luminant and San Miguel, and multiple 
other parties. Fourteen states, including Texas, filed administrative and legal 
challenges to the rule. The U.S. Court of Appeals stay put the rule on hold until the 
courts could make their final decision on the merits of the case. The courts’ 
willingness to put the rule on hold acknowledges two key elements; 1.) That the court 
agrees the rule w'ould do harm if it were in place, and 2.) That Texas may prevail 
once all the evidence is considered by the court. Oral arguments were heard on 
April 13, 2012. 


In Situ Uranium Mining - Aquifer Exemntions 

EP.A, Region 6 is reversing over 30 years of precedent by mandating rpodeling that is 
not required in EPA or sta t e rules or indicated in EPA guidance on the subject . This 
new, ad hoc requirement is being applied to the state’s Underground Injection 
Control (UlC) program. As a result, Region 6 has sua sponte decided that new 
aquifer exemptions for two in situ uranium mining projects are incomplete without 
computer modeling to demonstrate that the aquifer or portion thereof proposed for 
exemption does not currently seiwe as a source of drinking water. 

EPA’s specification that modeling should simulate groundwater conditions 
throughout all uranium production and groundwater restoration phases of a 
uranium mining operation ignores the rule criterion’s focus on current conditions 
rather than on future events. 

Such modeling is not required in EPA or state rules or indicated in EPA guidance on 
the subject. In fact, EPA ignores its own guidance. The TCEQ relied upon the EPA 
memorandum “Guidance for Review and Approval of State Underground Injection 
Control Programs and Revisions to Approved Slate Programs, GWDB Guidance #34” 
in preparing its program revisions to reflect the designation of the aquifer 
exemptions. Guidance 34 makes no reference of any modeling analysis required to 
demonstrate that a proposed exempted area does not currently serve as a source of 
drinking water. 

Accordingly, the EPA did not implement any changes to aquifer exemption 
regulations through a rulemaking process or follow its obligations under the TCEQ- 
EPA Memorandum of Agreement for proper communication to TCEQ of any 
proposed or pending modifications to federal statutes, rules, guidelines, policy 
deci.sions, etc. 

Such modeling has no precedent in any of the over 30 aquifer exemptions approved 
by EPA for in situ uranium mining in Te.xas during the 30-year history of the UIC 
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program in Texas. Furthermore, such modeling is not consistent with applicable 
case law from Western Nebraska Resources Council v. United States Environmental 
Protection Agency, 943F.2d 867. 

In requiring such modeling, EPA Region 6 ignores the applicable UIC program in 
Texas. Thereby EPA is disregarding the state program’s statutes and rules; detailed 
application technical review by licensed TCEQ staff; opportunity for public 
participation including public meetings; consideration and response to comment; 
and opportunity for contested case hearing and judicial review of commission 
decisions. For Class III injection wells for uranium mining, the TCEQ’s 
rules are more specific and more protective of groundwater than EPA’s 
regulations. 

TCEQ received a letter from EPA dated May 16, 2012, persisting in their request for 
computer modeling. The EPA Region 6 did not deny the application, but rather 
refused to approve it until computer modeling is provided. However, by refusing to 
grant the aquifer exemption until such a time that all of EPA’s “requirements” are 
satisfied is an effective denial. 

In the TCEQ’s response dated May 24, 2012, the following points are made: 

• As stated in previous communications, EPA regulations, EPA guidance, 
and EPA precedent do not require groundwater modeling to 
consider a non-substantial UIC program revision to identify an 
exempted aquifer. 

• Although the groundwater outside of the designated exempted aquifer 
is not relevant to the aquifer exemption criteria, such groundwater is 
protected by compliance with TCEQ injection well permits, production 
area authorizations, and enforcement of 'fCEQ’s rules. 

• There have been 43 Class III injection well permits issued for uranium 
mining in Texas. After completion of mining, restoration and 
reclamation activities, concurrence from the United States Nuclear 
Regulatoiy Commission is required to approve the final 
decommissioning, including groundwater restoration, of an in situ 
uranium mine. There has not heen one instance of 
documented off-site pollution of a USD'W from in situ 
uranium mining activities. 

• EPA has never commented to TCEQ that a pending permitting action 
for an in situ uranium mining project would lead to the contamination 
of a USD’W outside of an exempted aquifer. EPA has never informed 
TCEQ that the authorized UIC program is out of compliance with the 
Safe Drinking Water Act because Class III injection well operators are 
failing to protect USDWs or groundwater outside of exempted aquifers. 
And never has EPA notified TCEQ that EPA intended to take an 
enforcement action against a Class III injection well operator for failing 
to protect USDWs as required by TCEQ permit or rule. 
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• It appears that EPA may be swayed by the unsubstantiated allegations 
and fears of uranium mining opponents who have contacted them 
regarding TCEQ’s program revision. 

• The TCEQ remains committed to the approved UIC program and 
believes the permits and authorizations protect USDWs in the area as 
required in the Safe Drinking Water Act. 


Conclusion 

We will continue to consider all of our options and remain hopeful that under EPA’s 
new leadership at Region 6, we can reach a satisfactory resolution for everyone 
involved. 

I would also like to draw your attention to the TCEQ’s Dr. Michael Honeycutt and 
Dr. Stephanie Shirley’s Clean Air Act cost-benefit analysis study, which proeides a 
detailed look into the critical issues with EPA’s methodology. Namely, a 
methodolog>' that leads to overestimated benefits of the Clean Air Act. This 
information is particularly disturbing given it is the flawed and inaccurate basis upon 
which EPA bases many of its policy judgments. Their study is attached, for ease of 
reference. 

I thank you for the opportunity to provide written and oral testimony for this 
hearing, and remain available for any questions or comments you may have. 



rrrr:r. 


EPA's Benefit Cost Analysis 


Susana Hildebrand, P.E., Chief Engineer 
Michael Honeycutt, Ph.D. 
Stephanie Shirley, Ph.D. 


CAAA Bc^neflt Coi:t « TCEQ Chiot En8ineci"'s Office » May 17, 201 '2 * Pass t 
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Texas Commission on Environmental Quality 


Mission Statement: 

The Texas Commission on Environmental Quality strives to protect our 
state's human and natural resources consistent with sustainable 
economic development. Our goal is clean air, clean water, and the safe 

management of waste. 


The TCEQ regularly weighs matters that affect the environment and 
economy. Our goal is sensible regulation that addresses real 
environmental risks, while being based on sound science and 
compliance with state and federal statutes. In every case where Texas 
disagrees with EPA's action, it is because EPA's action is not consistent 
with these principles. 
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Background 


March 2011 - EPA published "Benefits and Costs of the 
Clean Air Act from 1990 to 2020 (Second Prospective 
Study)" 


- Benefits ($2T) outweigh costs ($65B) by 30 to 1 

■ TCEQ staff examined this analysis, focusing on: 
. The studies used 
. The assumptions made 
. The methods employed 


nefU-'frf- Cast * TCEQ Chief fn.ainecs-s Office * May 7T, >0i :> ♦ 3 
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Regulatory Impact Analyses 


® President requires RIAs (Regulatory Impact Analyses) from 
all agencies proposing significant regulations 

• RIA should help determine if the benefits of an action are 
likely and justify the costs or discover which of various 
possible alternatives would be the most cost-effective 
- (0MB circular A4, 09/2003) 
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Key legislation - Executive Orders 


• E012291 - Reagan, 1981 

- "Regulatory action shall not be undertaken unless the 
potential benefits to society for the regulation outweigh the 
potential costs to society.. .the alternative involving the least 
net cost to society shall be chosen" 

• E012866 - Clinton, 1993 

- Key change: benefits must justify the costs 

• E013563 - Obama, 2011 

- Benefits must justify the costs 

- New; equity, human dignity, fairness and distributiye 
impacts are required to be considered 

- "Our regulatory system must protect public health, welfare, 
safety, and our environment while promoting economic 
growth, innovation, competitiveness, and job creation" 




Clean Air Act 
• This is called "co-benefits" 
because a PMj 5 reduction 
Is expected from efforts to 
reduce other air pollutants 


• Trend towards using PM 25 
as primary source of 
benefits in most RIAs 
since 1997 

• Even when regulation is 
not intended to protect 
public health from 
exposures to ambient 





From Smith, 2012 
testimony 
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y Key Changes in PM^.^ Methodology 


• The Benefits and Costs of the Clean Air Act from 
1990 to 2020 (March 2011) 

1 . A no-threshold model for PM2.5 that calculates 
incremental benefits down to the lowest modeled air 
quality levels 

2 . Risks attributed to very low (background) levels of 
ambient PM2 5 

3 . Assumption of causal relationship between PlVlj^and 
mortality 

4 . A Value of Statistical Life (VSL) 
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M Resylt of Key Changes in PH25 Methodology 

1® 


Change in deaths 
attributable to PM2.5 


Increased estimates of 
benefits 


Number of Deaths due to 
PM 2 .S In 2005 
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CAAA Gtaiefiv Cost Analysis * TCEQ Chief Engineer's Orfice « MayT^, Page 8 
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1. No Threshold Model 
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1. No Threshold Model 


A no-threshold model 
for PM2.5 that calculates 
incremental benefits 
down to the lowest 
modeled air quality 
levels 
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1. No Threshold Model 


A no-threshold model 
for PM2.5 that calculates 
incremental benefits 
down to the lowest 
modeled air quality 
levels 



Annual ^ , 

NAAQS 


Statistically fitted 
concentration-response 
function 


Average Annual PMj 5 Eftim et al, 2008 


Extrapolation 

below lowest measured levels 
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A no-threshold model 
for PM2.5 that calculates 
incremental benefits 
down to the lowest 
modeled air quality 
levels 

1 , Qyestion: what is the shape 
of the curve in the low-dose 
range? 

2. Question: is there significant 
risk associated with ambient 
PMj 5 levels? 
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Clinical Exposure Studies Conducted by EPA 





Results 

1 individual: elevated heart rate 
1 individual: irregular heart beat* ."S', 
39 individuals: no clinical effects »» 

vumti 


’ Case Report.' Supraventricular Anf>ythmia after 
Exposure to Concentrated Ambient Air Pollution 
Particles. Ghbetal. EHP. Feb. 2012. 120:275-277 
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Baseline annual mean PM^,, level (ng /m’) 
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Of the total PM-reiaCetj deaths avoided: 

73%occur among popuiadon exposed to PM levels at or above the LML of the Pope etal. study. 

I l%occur among population exposed to PM levels at or above dse LML of the t.:: al, study. 
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3. Assumption of Causality 
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Relative Risk 
for Smoking 
and Death ftom 
Cardiovascular 
Disease 




Relative 


Risk for 


Smoking 
and Death 
from Lung 
Cancer 


Dominici 2006 1 
Enstrom 2Q0S : 

Goss 2004 ; 

Klemm 2003 : 

McConncli2003 ; 

-•> Pope 2002 : 

Dockery 1996 | 

0 1 2 3 4 S 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 

Relative Risk 
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3. Assumption of Causality 


The epidemiology studies 
cannot show causality 


PM 2 ,s 'Mortality Coefficient Estimates and 95% Gi 
Adapted from Franklin et ai 2007 
Pfifcent Increase in Mortaiicy |Alt-Cause| 


• The analysis "assumes a 
causal relationship between 
PMj.s exposure and 
premature mortality.. .if the 
PM2,5/mortality relationship 
is not causal, it would lead 
to a significant 
overestimation of net 
benefits" 

-EPAf The Benefits and Costs of the Clean Air 
Act from 1990 to 2020, March 2011 


Weibuil 

Distribution 

(which cannot show 
zero or negative 
relationships) 


LosAngsles 

Seatfle 

WssMngtonOC 

Beach 

OdroH 

Rttsbufgh 

SanOiego 

Fresno 

Philadelphia 

Sacramento 

Indianapotis 

Manhattan 

Minneapolis 

Clevetsnd 


Estimates of the percent increase in aii-cause mortality with a 
10 pg/m^ increase in previous day's concentration PM 2 5 
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Percentage of total deaths due to PM2.S 

BSii :.n to 3.n 



Bm 6.1% to 9% 

Councict 3t or abov« ths r»«<jj>n risk lew) )n 20D.S 
From EPA - Regulatory Impact Arsaiysis of the Proposed 
Toxfcs Rule: Final Report - March 201 1 
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4. Value of Statistical Life 
Definition 


A Value of Statistical Life (VSL) = value of risk reduction 


A "statistical life" has traditionally referred to the aggregation of small 
risk reductions across many individuals until that aggregate reflects a 
total of one statistical life 


The VSL has been a shorthand way of referring to the monetary value 
or tradeoff between income and mortality risk reduction, I.e. the 
willingness to pay for small risk reductions across large numbers of 
people 

It has led to confusion because it has been interpreted as referring to 
the loss of identified lives 


If risk was reduced 

by 1 in 1 ,000,000 
for 1 year 

in a population of 200 million 


savings of 200 statistical lives = value of risk reduction 


— — — 

savings of 200 actual lives | 
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Derivirig Value of Statistical Life 

Willingness to Pay - Ro ad Hazard Studies 


® Example: 

- Cars with seatbelts cost $300 
more than cars without seatbelts 



$300 


Buying a car with that option 
reduces the probability of death 
by 1 in 100,000 



Probability of death by 1 in 100,000 


If people are willing to pay for this option, we can 
infer that the person is placing a valuation on his/her 
life of at least $300 x 100,000 = 30,000,000 ($30 
million) 


$300 
X 100,000 
= $30 million 





Deriving Value of Statistical Life 

Income vs. Risk - Occupational Studies 



Example: 

- A job carries a higher risk of 
injury, but pays $ 500 more per year 

- The more dangerous job carries 
an increased risk of injury by 

1 in 10,000 


- If people are willing to pay for this option, we can r — — T 

infer that the individuals are placing a valuation on | ® 500 

their lives of at least $500 x 10,000 = 5,000,000 ($5 1 ^ 10,000 

million) I = $5 million 



Probability of injury by 1 in 1 0,000 
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Interpreting VSL in the Media 


"When these new [EGU MACT] standards are finalized, they will assist in preventing 11,000 heart 
attacks, 17,000 premature deaths, 120,000 cases of childhood asthma symptoms and 
approximately 11,000 fewer cases of acute bronchitis among children each year. Hospital visits will 
be reduced and nearly 850,000 fewer days of work will be missed due to illness." 

- Lisa Jackson, EPA Administrator, 201 1 



This was interpreted as: 


"ERA'S proposed mercury and air toxics standards ... are projected to save as many as 17,000 

American lives ... 

- John D. Walke, Natural Resources Defense Council, 2011 


"These new standards mark a huge step forward in clean air protections and will be responsible for 
saving thousands of lives each year/' 

- Albert A. Rizzo, MD, National Volunteer Chair of the American Lung Association 


"The new EPA mercury standards will save countless lives and Improve the quality of life for 

millions." 

- New York Mayor Michael Bloomberg 
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Appropriate Use of Value of Statistical Life 

■•^5';^s^«i.->ga-.TOiiiiifi|iwaawi|'iin'n'niw"iiimr'<iv'iiT'~n'Trr~~'TifvriTi'-r-''TiTT'i'i 

nc Smfln cfllK Ocm AlrAci p-m 1990 lo 2920 

EPA VSL:$8,900,000 

• Lives Saved vs. Life-Years Added 

- Deaths "prevented or avoided" 

- Gains in life expectancy 

The median age of people who gain extra 
months of life from cleaner air is close to 
80 years 

Adjustment of VSL for quality of life: 

- EPA VSL of $8,900,000 appropriate 
for healthy young adult (k25) 

- 6:1 ratio for 25 vs. 80 year old 

From Weeks 1 995 

lA/W ^ * TCtiQ Chief Engineer's OffKTi * i i-.y Pay'’ .'.! 
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Clean Air Act - Benefits and Costs 



reduced number of deaths in 2020 * value per statistical life saved 
= 230,000 fewer deaths * $8,900,000 per life saved 

^l$2 trillion 

Benefit/Cost = $2trillion/$0.065 triliion* s 30 


life-years gained in 2020 * value per statistical life-year gained 
=1 ,900,000 life-years gained * $1 50,000/life-year gained 

5= $0.3 trillion 

Benefit/Cost = $0.3 trillion/$0.065 trillion* » 5 


Adjusted estimate of benefit: 

$19 billion 

Benefit/Cost = $0,019 trillion/$0.065 trillion* » 0.3 
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Mercury & Air Toxics Standard 



Benefits from HAPs 
(billions) 

"Co-Benefits" from 
non-HAPs (billions) 

Mercury 

$ 0.004-0.006 

$ 1-2 

Acid Gasses 

$ 0 

$ 32-87 

Non-Hg Metals 

$ 0 

$ 1-2 , 

Total 

<$ 0.006 

$ 33-90 



« MATS is estimated to prevent 0.00209 IQ point loss per child (starting 
immediately) 

» Each child will gain 0.0956 school days over their lifetime 

• 0.00209 IQ points x 244,468 children = 511 IQ points per year 

• Assuming a net monetary loss per decrease in one IQ point of between 
~$8,000 and ~$12,000 (in terms of foregone future earnings) 

• Benefit = $4.2M to $6.2M 


Table adapted from testimony by Anne E. Smith 2/2010 to Subcommittee on Energy and Power 
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Oil & Gas NSPS and NESHAPS 



Oil and Natural Gas 
NESHAP’ Amendments 
(millions) 


Oil and Natural Gas NSPS 
(millions) 


11.000 tons of HAPS 

190.000 tons of VOC 

1.0 miHion tons of n^ethane 

Health effects of HAP exposure 
Health effects of PM2,5 and ozone exposure 
Visibility impairment 
Vegetation effects 
Climate effects 


670 tons of HAP 
1,200 tons of VOC 
420 tons of methane 
Health effects of HAP exposure 
Health effects of PM2.5 and ozone exposure 
Visibility impairment 
Vegetation effects 
Climate effects 


Non-monetized 

benefits 


quantification of those benefits cannot be accomplished for this rule. This is not to imply that 
there are no benefits of the rules: rather, it is a reflection of the difficulties in modeling the direct and 
indirect impacts of the reductions in emissions for this industrial sector with the data currently available. 

April 2012 RIA 
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PM Co-Benefits in RIAs 



Estimated 

Statistical 

Deaths 


PM 

MACT 


Ferroalioy 

NESHAP 


• Double counting benefits: same statistical lives 
counted in multiple rules 

* Different costs: unique to each rule 
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H 


CAAA Cos( Ano^y:-;is 


TCFQ Chief Engineer'?; Offjco • Mav l?., ^01^ 
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Contact Information 


Susana M. Hildebrand, P.E. 
Chief Engineer 

susana.hiidebrand@tceq.texas.gov 
(512) 239-4696 

Michael Honeycutt, Ph.D. 
Division Director, Toxicology 
michael.honeycutt@tceq.texas.gov 
(512) 239-1793 


.'i's-it-V':-'?: • jCPQ C'i''?!' Office ♦ MriV 17, 7017 7S 
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Health Effects of Poverty and Unemployment 

• Poverty and unemployment have been recognized as risk factors for 
morbidity and mortality since the 1800's (Virchow, 1848) 

• As of March 2012, there are 4,850 publications on this topic 


Unemployment and All-Cause 
Mortality 

Meta-anaiyses stratified by gender and age ® 


Gender 

Mean Age 

HR (95% Cl) 


Less than 40 

1.73*71.41, 2.11) 

Women 

40 to 49.9 

1.34^(1.15, 1.56) 


50 to 65 

0.94 (0,80, 1.11) 


Less than 40 

1 195“ (1.69, 2.26) | 

Men 

40 to 49.9 

1.86“ (1.63, 2.12) 


50 to 65 

1.17^1-00. 1.36) 


Roelfs et a!7Soc Sci Med 2011; 72:840-54 


Relation of real GDP per capita to age-adjusted death 

8.0000 

7.&XX> 

^ ^ 7.SX» 
f I. 7.4000 

■S » 

^ 5 

I I 7.2OC0 

1 " 1 

S’ g» 7.0000 
6.8000 

6.6000 

aooco 8.5000 9,0000 9.6000 10.0000 10.6000 

real GDP per capita 

(logarithmic 1990 "international" Geary-Khamiadollaraper capita) 

Brenner M H Int. J. Epidemiol. 2005;34:1214-1221 


rates, US 1900-2000 (natural logarithms). 
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With CAAA ¥S. Without CAAA 
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Oil &Gas NESHAPS 


Table 4-7 Climate Methane Beaefits Usiag ‘GWP- Approach 


Total Benefik based ou iOO year GWP adjustment^ 
{Bdltions ^003$) 

SCC' Value for 2015 emissioa redtif tions (S^toa 
CO, in 2008 dollars) ^ 

Final NSPS 

Final NESHAP 
Amendments 

$6 (mean 5 % dtscoual rate) 

SlOO 

$0.05 

$25 (mean discotmt rate) j 

$440 

1 so.ia 

$40 (mean 2 5^6 discount rate) 

$700 

S0.32 

$76 (95'^ pHcentile at 3°s discount rate) 

IIJCW 

S0.60 

Methane Emission Reductions ^ (M.MI COi-e) 

V.6 

0.008 


April 18. 2012 Press Conference 

Today's rules would yield significant reductions in methane, a potent greenhouse gas. EPA’s 
Regulatory Impact Analysis for the rule estimates the value of the climate co~benefits that 
would result from this reduction at $440 million annually by 2015. " 

-Gina McCarthy 


Reported monetized benefit: $0 
Note: benefits calculated at 3%, but costs at 7% 
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Costs of the Clean Air Act and Amendments 



RIAsfor Rules Not Targeting toibientPM 2.5 

rnico- 

BotaStsare 

>S0KofToal 

mca- 
PanaBts Are 
OMyBetiaBts 
QuaiAffied 

CiBt{$ Uflion)’ 

.1997 

Ozone NAAQSI.U lhr=>.08 8hrl 



9.60 

1997 

OulD&Paoe; NESHAP 



6.48 

1998 

MOx SIP Call a Section 126 Petitions 



1.66 

1999 

Recional Haie Rule 



1.74 

1999 

Final Section 126 Petition Rule 

X 


1.15 

1004 

Stationary Reciorocatine Internal Combustiwi Ensin NESHAP 

X 


0.2S 

2004 

Industrial Boilers & Process Heaters NESHAP 


X 

0.SS 

20OS 

liean Air Mercury Rule 

, 


0.90 

3005 

:iean Air Visibility Ruie/BART Guidelines 

X 


1.50 

2006 

Staiionarv Comorcssion tenition Internal Combusnnn Ensine NSPS 



0.06 

2007 

Control of HAP from mobile sources 

X 


016 

2008 

Ozone NAAQS !.Q88hr =>,075 8hrl 

X 


8.20' 

2008 

LeadlPhl NAAQS 

X 


3 20 

2DOS 

1 

1 

X 


1.90 

2010 

Reciorocatin? Internal Combusbon Eneines NESHAP - Como. lenB. 

X 


0 37 

2010 

EPA/NHT5AJoml lishl-Dulv GHG & CAFES 



15 60 

2010 

S02 NAAQS fl-hr. VSoohi 

, 

>99.396 

l.SO 

2010 

Existinc Stabonarv Comoression Irnition Eioines NESHAP 

X 

, 

0.25 

2011 

ndustfial. Comm, and institutional Boilers NESHAP 

X 

X 

0.49 

2011 

ndus'l. Comm'i. and Institutional Boilers & Process Healers NESHi^ 

X 

X 

2.90 

2011 

Comm'iS Indus'! Solid Waste mctn. Units NSPS » Imissson G'iinas 

X 

X 

0.28 

2011 

tontrol of GHG from Medium & Meauv-Dufv VehKiei 



2.00* 

2011 

Drone Reconsideration NAAOS 

X 



2011 

Utpitv Boiler MACT NESHAP IFintf Me’t MAI 

, 

?99% 

960 

2011 

iRercurv Cell Chlsr Alltati Plant Mmufv CmlHlom IttSHAP 

, 


000 

2011 

SewaecSIudee incineration Unite NSPS ft Emiisian Guldalinct 

X 


0.02 

2011 

Ferroalloys Ptoduclion NESHAP AMmandmant* 

X 

X 

0.004 


TcMl: 6067 


Cross State Air 
Pollution Rule 

- EPA estimated 
cost:$800 million 
annually 

- Independent 
analysis: $120 
billion by 2015 

Boiler MACT 

- EPA estimated 
cost:$2.6 billion 
annually 

- Independent 
analysis:$14.5 
billion 


MATS - 9.3 


Partial Total: 69.97 
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Business Impact 


PCRCSHT CHiMGE )K »MOUST«y OUTPUT 


I f/ file Clfdii Air.4i:i fi'if! 1995 m JO 
: LASOS FORCE-snjUSTED CASE 


IMPACTS'. LABOR FORCE-ADJUSTED CASS 


VARIASIE 

MODEL RUN 

2010 

201S 

2020 

GDP 

With Clean Mr Act ($ biUtonl 

$15,027 

$17,338 

$20,202 


Without Clean Air Act <S biUiooi 

S1S.<«9 

$17,350 

$20,197 


Change (S b'Uiont 

-S32 

•$12 

$5 


5i change 

-0,21% 

-0.07% 

0.02% 

Consumption 

With Clean Air ACt (S bUiionj 

$10,969 

$12,699 

$14,881 


Without Clean Atr Act 1< biuioni 

$10,972 

$12,696 

$14,876 


Change (S billiont 

-$3 

S3 

$5 


■14 cnange 

-0,03% 

0.02% 

0.03% 

MKkiian EV 

Change (5 billion i 

$11 

$22 

$29 

isnnuai) 

change 

0.08% 

0,13% 

0-15% 

No!«: 





V Results 8r« 

:i:pre5s*<J in v«aT -00® dollars. 








Adjusted Benefits Estimate 


Tony Cox, 2011: 

($1.8 trillion initial estimate) 

X (1/6 reduction factor for VSL if age or VSLY is considered) 

X (0.5 probability that a true association exists) 

X (0.5 probability that a true association is causal, given that one exists) 

X (0.5 probability that ambient concentrations are above any thresholds or nadirs 
in the C-R function, given that a true causal C-R relation exists) 

x (0.5 expected reduction factor in C-R coefficient by 2020 due to improved 
medication and prevention of disease-related mortalities) 


= (1.8 trillion)*{l/6)*(0.5)*(0.5)*(0.5)*(0.5) = $19 biliion 




69 


Mr. Whitfield. Thank you. 

Mr. Sullivan, you are recognized for 5 minutes. 

STATEMENT OF ROBERT J. SULLIVAN, JR. 

Mr. Sullivan. Thank you, Chairman Whitfield and Ranking 
Member Rush and other members of the subcommittee. I very 
much appreciate this opportunity. 

I would also like to thank my Congressman, Vice Chairman Sul- 
livan, for his leadership on crude oil and natural gas issues, and 
for the record, although I share his last name, we are not related, 
a fact for which I am sure Congressman Sullivan is continually 
grateful. 

I am Chairman of the Oklahoma Independent Petroleum Associa- 
tion and the Owner of Sullivan and Company LLC, a 54-year-old 
family-owned independent producer of crude oil and natural gas. I 
have 25 employees, roughly half in the field and half in the office. 

Like my peer OIPA members, Sullivan and Company explores for 
new domestic oil and natural gas reserves using modern finding, 
drilling and production techniques. In addition to our work on pri- 
vate lands, Sullivan and Company operates extensively on Indian 
lands. 

I have submitted my written testimony for the record and will 
take only a few minutes to address a few key points. First, the per- 
sonal agendas of EPA officials impact EPA priorities and practices 
and result in overzealous enforcement actions. Wrongful EPA ac- 
tions in the Parker County, Texas, Pavilion, Wyoming, and 
Dimock, Pennsylvania, instances show the limits of Federal credi- 
bility when it comes to regulating oil and gas operations. We are 
troubled by the enforcement philosophy of EPA as expressed by Mr. 
Armendariz, but we are not surprised. Mr. Armendariz is a highly 
motivated environmental activist who pursued his anti-fossil fuel 
agenda through a powerful EPA post. He used the bogeyman of hy- 
draulic fracturing, a safe and proven technology, to achieve his 
goals. 

With no scientific basis to fault hydraulic fracturing, activists 
and administration officials have become fear mongers. Their strat- 
egy is to create anxiety over oil and natural gas development, criti- 
cize State groundwater and drinking water protections as insuffi- 
cient, federalize oil and gas regulations, and use that process to 
slow development by increasing the cost of regulatory compliance. 

Federalizing exploration and production rules will kill jobs, curb 
domestic energy production and harm America. The Federal Gov- 
ernment has neither the expertise nor the objectivity to fulfill such 
a charge. The regulation of oil and gas activities must reside with 
the States. Every State is geologically distinct. There is no one-size- 
fits-all solution or protection program. 

Second, the victims of corrupted EPA practices and science are 
policymakers of both major parties. Consumers and small oil and 
natural gas businesses like mine, nationwide that is 18,000 compa- 
nies, averaging about a dozen employees each and operating in 32 
States. We independent producers have no refining or gasoline sta- 
tion operations. We sell our commodities, which are crude oil and 
natural gas, at whatever price the global market says they are 
worth. We are not Big Oil. 
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But together, independent producers drill 95 percent of all the 
wells in the United States and account for 68 percent of the total 
U.S. production. That is made up of roughly 82 percent of U.S. nat- 
ural gas production and more than 54 percent of domestic oil pro- 
duction. On shore in America, we independents are responsible for 
over 3 percent of the total U.S. workforce, more than 4 million 
American jobs, more than $579 billion in total economic activity, 
and 4 percent of the U.S. GDP. And we pay a lot of taxes, royalties, 
rents to Federal, State and local governments. 

In 2010, independent producers generated $131 billion for Fed- 
eral and State coffers. For every $1 million upstream capital ex- 
penditures by independent producers, that results in $5.1 million 
in overall contribution to the U.S. GDP and six direct jobs and 33 
total upstream jobs, so there is 5:1 leverage there. 

For each of the past 4 years, the President has asked Congress 
to prevent small producers like me from deducting normal business 
expenses at tax time. He and his executive agencies have also re- 
jected the Keystone XL pipeline, which independent producers need 
to move oil more efficiently to market from Montana and North Da- 
kota. They have opted for expanded New Source Performance and 
Emissions Standards and mandatory greenhouse gas reporting 
rules that will cost our industry hundreds of millions of dollars. 
They have proposed a set of duplicative and unnecessary Federal 
rules for hydraulic fracturing on public and Indian lands that will 
delay permits and reduce royalty payments to tribes and Federal 
Government. They have pressed for landmark legislation to raise 
the price of all fossil fuels in order to help create a market for al- 
ternative energy sources that do not exist in commercial volumes 
or are not economically feasible today. 

Finally, recent abuses by the EPA clearly show that Congress 
must exercise more oversight of the agency. Regional EPA Admin- 
istrators have too much power and at the very least should be sub- 
ject to Senate confirmation. 

I think you for the privilege of testifying, Mr. Chairman. 

[The prepared statement of Mr. Sullivan follows:] 
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Testimony of Robert J. Sullivan, Jr. 

Chairman, Oklahoma Independent Petroleum Association 

U.S. House of Representatives 
Energy & Commerce Committee 
Subcommittee on Energy & Power 

Wednesday, June 6, 2012 

Chairman Whitfield, Ranking Member Rush, members of the Subcommittee, I appreciate 
the opportunity to testify today. 

I would like to thank my Congressman, Vice Chairman Sullivan, for his leadership to 
increase the domestic production of crude oil and natural gas. .As 1 hope my testimony reveals, 
these fossil fuels are critical not just to Oklahoma, but also to the nation. For the record, although 
he and I share a last name and come from Tulsa we arc not, to the best of our knowledge, related. 

I serve as Chairman of the Oklahoma Independent Petroleum Association and am the 
owner of Sullivan and Company, LLC, a 54-ycar-old independent producer of crude oil and 
natural gas. I have 25 employees - 1.2 in our Tulsa office and 12 in the field. 

Like my peer OIPA members, Sullivan and Company explores for new, domestic oil and 
natural gas reserves using modern finding, drilling, and production techniques, In addition to our 
work on private lands, Sullivan and Company operates extensively on Indian lands. 

Today’s hearing is critical to understanding how the personal agendas of senior EPA 
officials manifest themselves in overzcalous enforcement actions as well as the limits of federal 
credibility W'hen it comes to regulating exploration and production operations. 

There arc roughly 18,000 independent producers like me operating in 32 states. Although 
some arc larger and well known, the average independent producer employs 1 1 full-time and 
three part-time employees. He or she has been in business for 26 years on average.' 


1 
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Together, we drill 95 percent of all U.S. wells and account for 68 percent of total IJ.S, 
production - roughly 82 percent of U.S. natural gas production and more than 54 percent of 
domestic oil production: 

Onshore here in America, independents arc responsible for: 

• over 3 percent of the total U.S, workforce; 

• more than 4 million American jobs; 

• more than S579 billion in total economic activity; 

• 4 percent of U.S. GDP;‘ 

In 2010, independent producers’ employees paid S30.7 billion in income, sales, and excise 
taxes. Our combined total federal, state, and local taxes, royalties and rents were $69,1 billion. 
Our ecosystem of direct, indirect and induced jobs generated $131 billion for federal and state 
coffers.' 

Every $1 million of upstream capital expenditure by independent producers results in Sl.l 
million in total taxes, $5.1 million in overall contribution to U.S. GDP, six direct jobs, and 33 
total upstream jobs.” 

Like the subcommittee, OIPA and independent producers across the nation are troubled by 
the enforcement philosophy of EPA as expressed by former EPA Region 6 Administrator A1 
.Armendariz in a recently revealed 2010 video: 


"Bui as 1 said, oil and gas is an cnforeeincnt priority, it's one ol'seven, so we arc going lo spend a 
fair amount of lime looking ai oil and gas production. And 1 gave. I was in a meeting once and I 
gave an analogy lo my sl:ilT about my philosophy of enforcement, and 1 think it was probably a 
lilllc crude and maybe not appropriate for the meeting but I'll go ahead and tell you what 1 said. 

It was kind of like how the Romans used to conquer little villages in (he Medilerranean. They'd 
go into a little Turkish town somewhere, they'd find the first five guys they saw and they w'oiild 
crucify them. And then you know that town was really easy to manage for the next few years. 
,\nd so YOU make examples out of people who arc in this case not compliani with the law. Find 


2 
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people who are not compliant with tlic law, and yon hit them as hard as you can anti you make 
cxainpics out ol them, and there is a deterrent ciTcct there. .And, companies ihtil arc smart see 
that, they don't want to play that game, and they decide at that point that it's lime to clean up. 
.And, that won't hiippen unless you have somebody out there making cxample.s ol'peoplc. So you 
go out, you look ;it an industry, you find people violating the law, you go aggressively after 
them, .And we do have some pretty effective enforcement tools. Compliance can get very high, 
very, very quickly. That's vvhiil those companies respond to is both their public image but also 
financial pressure. So you put some financial pressure on a company, you get other peo]ilc in 
that industry to clean up \'cry quickly. So, that's our general philosophy." -- fP.A Region 6 
Administrator .Al .Armendariz, 2010 


While surpriseti that Mr. Antiendariz was so fortlieoming. Oll’A is not surprisetl by what 
he rcvctilcd about his approach to managing the Region 6 olTice, nor about f i’A's culture and 
philosophy. 

In .luiic 201 0, OTPA hosted Mr. Armendartz at its annual meeting in Dallas, Texas. He 
had recently assumed his position at Region 6. OIPA members wanted to learn more about the 
man who would have such authority over their conipanic.s’ bottom lines. 

Wdtilc Mr, Armendariz did not use the inflammatory rhetoric w'ith us that ultimately 
resulted in his resignation, he sent a clear and direct signal to us that he was the now sheriff in 
town and that he intended to initiate an attack on oil and natural gas producers within Region 6. 
Our general impression of Mr. Armendariz was of a highly motivated and committed 
environmental activist who opposed fossil fuels. 

We could not have known at that time the arc of Mr. Armendariz’s career, nor the role 
EPA’s wrongful Parker County, Texas, enforcement action would play in environmental 
extremists’ public campaign to demonize safe and proven technologies that arc helping break 
America’s dependence on overseas oil. 

It is impossible to discuss these issues without addressing hydraulic fracturing ~ the 
current bogeyman used by environmental activists to scare ordinary citizens, drive professional 


3 
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fundraising appeals, and motivate environmental extremists and powerful voting blocs that 
simply oppose fossil fuels. 

Hydraulic fracturing is a technique used to provide a pathway for natural gas and oil 
trapped inside a rock into a producing well so that they can bo brought to the surface. The 
earliest hydraulic fracturing jobs occurred in the late 1940s in Oklahoma and Kansas. The 
technique has been continuously used and improved since that time. Generally, a solution that is 
99.5 percent water and sand is pumped under extreme pressure into the rock. The pressure 
creates tiny fractures in the rock. The fluid is then pulled out of the rock while the sand remains 
behind to prop open the fractures and allow the oil and natural gas to flow into the wellbore. 

More than 1 00,000 Oklahoma wells have been hydraulically fractured over the past 60 
years without a single documented instance of contamination to ground water or drinking water.^ 

This is bcciiuse state ground water regulations were developed long before hydraulic 
fracturing began and have proven more than sufficient in regulating the practice. Oklahoma’s 
first commercial oil well was drilled in 1897, 10 years before statehood. The Oklahoma 
Corporation Commi.ssion was given responsibility for regulation of oil and gas production in 
Oklahoma in 1914. The Commission has exclusive stale jurisdiction over all oil and gas industry 
activity in Oklahoma, including oversight and enforcement of rules aimed at pollution prevention 
and abatement and protecting the state’s water supplies.” 

Such state regulations established well conslruction standards including protective steel 
casing and cementing requirements. They were designed to protect ground water from 
contamination by oil and its produced water. These regulations have clTectivcly prevented 
contamination of drinking water and ground water in more than a million instances where 
hydraulic fracturing has been used.' 
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Thanks to hydraulic fracturing and technological breakthroughs in horizontal drilling the 
United States now imports less than 49 percent of its oil, down from 60 percent a few short years 
ago. 

This does not sit well with fossil fuel opponents. With no scientific basis to fault 
hydraulic fracturing, environmental extremists have become fear mongers. Their strategy is to 
create anxiety over oil and natural gas development, criticize state ground water and drinking 
water protections as insufficient, demand that the regulatory process be federalized, and then use 
that process to slow development by increasing the costs of regulatory compliance in terms of 
both employee hours committed to the paperwork burden and actual dollars. 

For example, compliance software costs associated with the greenhouse gas reporting 
requirements under EP.A’s proposed New Source Performance Standards (NSPS) and National 
F.mission Standards for Ha7.ardous Air Pollutants (NESHAP) exceed $227,000 plus $54,000 in 
annual maintenance and updates. That’s just software expenses for one company. The total cost 
of monitoring equipment, capture devices, and reporting measures to meet EPA greenhouse gas 
reporting and reduction efforts will ran into the hundreds of millions of dollars annually. 

As another example of federal regulatory overreach, you may or may not be familiar with 
the American Burying Beetle, which is listed as an endangered species. The Department of the 
Interior has determined the beetle to be active during certain parts of the year in Osage County, 
Okla., where 1 have operations to produce minerals owned by the Osage Tribe. To protect the 
beetle I must hire consultants, who must pul out survey traps containing carrion, file additional 
paperwork with the U.S. Fish and Wildlife Service (USFWS) and slow drilling operations during 
the beetles’ active period. Slowing operations to protect the beetle means slowing royalty 
payments to the Osage Tribe. This endangered species issue means my operations arc regulated 
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by two separate competing entities within the Department of the Interior - the Bureau of Indian 
Affairs to protect the tribe and USFWS to protect the beetle - plus OSHA, plus EPA. 

In the ease of Parker County, Texas, EPA Region 6 decided that state and local officials 
had not taken sufficient action to investigate claims of contaminated drinking water. Without 
scientific basis for doing so, the EPA decided to blame reports of contamination on hydraulic 
fracturing, notified opponents of hydraulic fracturing that it intended to make news, ordered 
independent producer Range Resources to provide clean drinking water to local residents, 
engaged in a media campaign to frighten residents about the danger of a fire or explosion, 
imposed heavy financial penalties on Range Resources, and then promoted its ability to assess 
heavy penalties through news releases.* 

Mr. Armendariz, it seems, was intently following his own playbook. 

Earlier this year, however, a judge found that one of the local residents alleging 
contamination had worked with environmental activists to deceive public officials and the 
community about the threat. In March, EPA quietly withdrew its administrative order that 
alleged Range Re.sourccs had polluted the water and dropped its lawsuit against Range 
Resources. 

In hindsight, it should be noted that the Environmcnial Defense Fund had contracted with 
Mr. Armendariz in 2007 to produce a study on shale-related air emissions in Dallas-Fort Worth 
that challenged the prior research of slate and federal regulators.'’ Published in January 2009, .Mr. 
Armendariz’s conclusions were subsequently challenged by the Barnett Shale Energy Education 
Council due to his ■‘inaccurate and flawed interpretation of the facts.”'” Additionally, Mr. 
Armendariz served as a technical advisor to several anti-fossil fuel organizations and appeared in 
an activist’s motion picture that attacked hydraulic fracturing. 
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The Parker County, Texas, incident ~ taken in context with similar egregious EPA 
actions and subsequent EPA reversals related to hydraulic fracturing operations in Pavilion, Wy. 
(Region 8) and Dimoek, Penn, (Region 3) - leads me to believe that EPA’s problems are 
national in scope. 

Bad science, or science improperly skewed to deliver a preconceived result and promote 
an extremist agenda, is not science at all and docs a disservice to policymakers of both major 
parties and the taxpayers. 

These episodes underscore that the federal government possesses neither the expertise, 
nor the objectivity to regulate specific drilling and production techniques. Each state is 
geologically distinct from its neighbors. There is no onc-sizc-fits-all solution or protection 
program. 

Furthermore, the Region 6 episode suggests that Congress must exercise greater oversight 
of EPA regional offices and that EPA Regional Administrators should bo subjected to Senate 
confirmation. 

Finally, there is only one elected office that is indistinguishable from the bureaucracy that 
serves it, and that is the office of the President of the United States. Despite words and photo ops 
to the contrary, the President’s actions, and the actions of his executive agencies, clearly indicate 
the President’s anti-fossil fuel bias. 

In this regard, Mr. Armendariz simply seems to have operated in a manner consistent 
with that of the rest of President Obama’s Administration. To cite his own imagery, 1 have no 
doubt that Mr. Armendariz simply believed he was “crucifying” oil and gas producers as a loyal 
Roman soldier serving the emperor. 
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Thank you very much for allowing me to appear today. 1 look forward to any questions 
you may have. 


‘ Independent Petroleum Association of America, 2012. 

^ IHS Global Insight, "The Economic Contribution of the Onshore Independent Oil and Natural 
Gas Producers to the U.S. Economy," April 2011, 

^ Ibid. 

^Ibid. 

^ Testimony of Jeff Cloud, Oklahoma Corporation Commission, U.S. Senate Committee on 
Environment & Public Works, April 12, 2011. 

^ Ibid. 

^ Testimony of the Independent Petroleum Association of America, U.S. House Committees on 
Agriculture and Natural Resources, July 8, 2011. 

® EPA, "EPA Region 6 Enforcement and Compliance Results for 2011," December 8, 2011. 

^ Ai Armendariz, Ph.D,, "Emissions from Natural Gas Production in the Barnett Shale Area and 
Opportunities for Cost-Effective Improvements," January 26, 2009. 

“ Ed Ireland, Ph.D., "Air Quality and the Barnett Shale," January 10, 2011. 
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SUMMARY 

Testimony of Robert J. Sullivan, Jr. 

Chairman, Oklahoma Independent Petroleum Association 

U.S. House of Representatives 
Energy & Commerce Committee 
Subcommittee on Energy & Power 

Wednesday, June 6, 2012 

The domestic crude oil and natural gas industry is a highly decentralized amalgam of 
small businesses that already arc effectively regulated at the state level, 

America’s 1 8,000 independent producers operate in 32 states and drill 95 percent of U.S. 
cmdc oil and natural gas wells. They arc responsible for more than 4 million U.S. jobs 
and 4 percent of U.S. GDP. Most independent producers arc small businesses with only 
about a dozen employees, but are nevertheless critical to U.S. energy security. 

The Subcommittee hearing is critical to understanding how the personal agendas of 
senior EPA officials manifest themselves in overzealous enforcement actions and the 
limits of federal credibility w'hcn it conics to regulating exploration and production 
operations. 

Mr, Armendariz spoke at the Oklahoma Independent Petroleum Association’s annual 
meeting in June 2010. He sent a clear and direct signal to those in attendance that as 
Region 6 Administrator ho intended to initiate an attack on oil and natural gas producers 
within Region 6. 

Although the states arc effectively regulating crude oil and natural gas exploration and 
production, opponents of fossil fuels wish to create anxiety over oil and natural gas 
development and state protections in an attempt to federalize the regulatory process, thus 
slowing development by increasing compliance costs. 

Mr. Armendariz was a willing participant in this activist effort. However, his actions are 
consistent with others at EPA and merely reflect the anti-fossil fuel bias of the President 
of the United States. 

Congress must exercise more oversight of EPA. EPA Regional Administrators should bo 
subject to Senate confirmation. 


### 
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Mr. Whitfield. Well, thank you. 

Dr. Mintz, when I introduced you, I made the mistake of saying 
Nova Scotia University, and it is Nova Southeastern University 
where you are a Professor of Law, so you are recognized for 5 min- 
utes. 


STATEMENT OF JOEL A. MINTZ 

Mr. Mintz. Thank you, sir. We are a distance from Nova Scotia, 
actually. It is not a problem. 

Mr. Chairman, Mr. Ranking Member and members of the sub- 
committee, my name is Joel A. Mintz. I am a Professor of Law at 
Nova Southeastern University in Fort Lauderdale, Florida. Since 
1983, a major focus of my academic research and writing has been 
enforcement work of EPA. I have written three books and a num- 
ber of book chapters and law review articles that touch on EPA en- 
forcement. My most recent book. Enforcement at the EPA: High 
Stakes and Hard Choices, revised edition, which I actually have a 
copy of here for purposes of shameless self-promotion, was pub- 
lished in April by the University of Texas Press. That work, based 
on 190 personal interviews with government officials, as well as ex- 
tensive documentary research, recounts the history of EPA’s en- 
forcement program from its beginnings in the early 1970s through 
January 2009. Since 2009, I have also conducted a number of infor- 
mal telephone interviews with enforcement personnel at EPA and 
the Department of Justice to get a continuing sense of the major 
EPA enforcement developments and trends during the Obama ad- 
ministration. 

My testimony before you today is intended to put the enforce- 
ment work of EPA during the Obama administration to date into 
context and historical perspective rather than to discuss any indi- 
vidual cases or regulations. My main point is simple and straight- 
forward. Eor the past 3 V 2 years, EPA’s approach to enforcement 
has employed the same overall philosophy and strategy that has 
characterized EPA enforcement since the early 1970s. Rather than 
being uniquely overzealous or draconian, EPA enforcement in the 
Obama years has followed longstanding patterns established at 
EPA well before 2009. 

Erom the agency’s beginnings in the Nixon administration to the 
present day, EPA enforcement, with only a few brief periods of ex- 
ception, has been based on a theory of deterrence. Under this de- 
terrence theory, which is scarcely unique to EPA, violations of the 
law are to be detected promptly, and fairly and appropriately pun- 
ished, as a way of deterring the individual violator and others simi- 
larly situated from violating the law in the future. The theory as- 
sumes that individuals and firms are rational economic actors who 
will comply with the law when the probability of detection is great 
enough, and the penalties are high enough, that it becomes eco- 
nomically irrational for them to violate the law. Of course, the con- 
stitutional rights of all citizens must be strictly protected during 
this process, both because it is the right thing to do and because 
enforcement cases will not succeed in the courts where citizens’ 
rights are violated. 

Throughout EPA’s history, with only minor exceptions, decisions 
regarding which industries and companies should be the focus of 
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enforcement actions, and whether those actions should be adminis- 
trative, civil judicial, or criminal in nature, have been made by ca- 
reer enforcement professionals and not by political appointees. 
From the George H.W. Bush administration through the Obama 
administration to date, for approximately a third of its enforcement 
work, EPA’s enforcement staff has relied on a national priority ap- 
proach that targets particular industries and national or inter- 
national firms for intensive, comprehensive enforcement actions. 
This targeting approach is a neutral, non-political procedure that 
employs statistical analysis of data to give enforcement priority to 
industries and firms which have the worst compliance records, and 
whose environmental releases do the most harm to the health of 
Americans. 

EPA’s own annual enforcement reports provide statistical evi- 
dence that EPA enforcement under Obama has not been uniquely 
harsh. They reveal, for example, that during the eight years of the 
George W. Bush administration, the civil penalties assessed 
against environmental law violators averaged $117 million per 
year. In contrast, during the first 3 years of the Obama administra- 
tion, EPA enforcement resulted in the assessment of a slightly 
lower amount of civil penalties: $115 million a year. 

Similarly, EPA enforcement actions against the oil and gas in- 
dustry declined during the Obama administration as compared 
with the preceding Presidency. EPA brought only 87 enforcement 
actions against the industry in 2011, while it initiated 224 such ac- 
tions in 2002. Although there may well be good explanations for 
these declines, they do support the overall conclusions of my histor- 
ical research: EPA’s enforcement work during the Obama period 
has been similar in nature to the work it did in nearly every ad- 
ministration since the agency was established, regardless of the 
party affiliation of the President. 

Thank you. 

[The prepared statement of Mr. Mintz follows:] 
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My name is Joel A. Mintz. I am a Professor of Law at Nova Southeastern 
University Law Center In Fort Lauderdale, Florida. Since 1983, a major 
focus of my academic research and writing has been the enforcement work 
of the EPA. I have written three books and a number of book chapters and 
law review articles that touch on EPA enforcement. My most recent book, 
Enforcement at the EPA: High Stakes and Hard Choices (revised edition) 
was published in April by the University of Texas Press. That work— based 
on 190 personal interviews with government enforcement officials as well 
as extensive documentary research— recounts the history of EPA's 
enforcement program from its beginnings in the early 1970s through 
January, 2009. Since 2009, 1 have also conducted a number of informal 
telephone interviews with enforcement personnel at EPA and the 
Department of Justice to get a continuing sense of the major developments 
and trends during the Obama administration. 

My testimony before you today is intended to put the enforcement work 
of EPA during the Obama administration to date into context and historical 
perspective. My main point is simple and straightforward: for the past three 
and a half years, EPA's approach to enforcement has employed the same 
overall philosophy and strategy that have characterized EPA enforcement 
since the early 1970s. Rather than being uniquely overzealous or 
draconian, EPA enforcement in the Obama years has followed longstanding 
patterns, established at EPA well before 2009. 

From the Agency's beginnings in the Nixon administration to the present 
day, EPA enforcement (with only a few, quite brief periods of exception) 
has been based on a theory of deterrence. Under this theory— which is 
scarcely unique to EPA— violations of the law are to be detected promptly, 
and fairly and appropriately punished, as a way of deterring the individual 
violator and others similarly situated from violating the law in the future. 
The theory assumes that individuals and firms are rational economic 
actors, who will comply with the law when the probability of detection is 
great enough, and the penalties are high enough, that it becomes 
economically irrational for them to violate the law. Of course, the 
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constitutional rights of all citizens must be strictly protected during this 
process— both because it is the right thing to do and because enforcement 
cases will not succeed in the courts where citizens' rights are violated. 

Throughout EPA's history, with only minor exceptions, decisions regarding 
which industries and companies should be the focus of enforcement 
actions— and whether those actions should be administrative, civil judicial, 
or criminal in nature— have been made by career enforcement 
professionals, and not by political appointees. From the George H.W. Bush 
administration through the Obama administration to date, for 
approximately 1/3 of its enforcement work, EPA's enforcement staff has 
relied on a national priority approach that targets particular industries and 
national or international firms for intensive, comprehensive enforcement 
actions. This targeting approach is a neutral, non-political procedure that 
employs statistical analysis of data to give enforcement priority to 
industries and firms which have the worst compliance records, and whose 
environmental releases do the most harm to the health of Americans. 

EPA's own annual enforcement reports provide statistical evidence that 
EPA enforcement under Obama has not been uniquely harsh. They reveal, 
for example, that during the eight years of the George W. Bush 
administration, the civil penalties assessed against environmental law 
violators averaged $117 million per year. In contrast, during the first three 
years of the Obama administration, EPA enforcement resulted in the 
assessment of a lower amount of civil penalties; $115 million per year. 
Similarly, EPA enforcement actions against the oil and gas industry declined 
during the Obama presidency, as compared with the preceding 
administration. EPA brought only 87 enforcement actions against this 
industry in 2011, while it initiated 224 such actions in 2002. Although there 
may well be good explanations for these declines, they do support the 
overall conclusions of my historical research: EPA's enforcement work 
during the Obama period has been similar in nature to its work in nearly 
every administration since the Agency was established, regardless of the 
party affiliation of the president. 
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Mr. Whitfield. Thank you, Dr. Mintz. 

Mr. Etsitty, you are recognized for 5 minutes. 

STATEMENT OF STEPHEN B. ETSITTY 

Mr. Etsitty. Good morning, Chairman Whitfield, Ranking Mem- 
ber Rush and members of the committee. On behalf of Navajo Na- 
tion President Ben Shelly, we extend our appreciation for the op- 
portunity to present our views this morning. 

I will focus on EPA’s tribal consultation responsibilities and the 
Regional Haze Rule BART determination processes and our experi- 
ences working with Region 6 and EPA headquarters. 

The Navajo Nation is a coal-based resource tribe with two large 
coal-fired power plants and associated mines on our lands, and the 
1,800-megawatt San Juan Generating Station and San Juan Mine 
located just off the reservation in New Mexico. Both the San Juan 
plant and the San Juan mine are located outside the jurisdiction 
of the Navajo Nation but the plant and the mine have positive eco- 
nomic impact on the Nation and on the regional economy. Because 
of the Nation’s substantial coal reserves and jobs in the energy sec- 
tor, the Regional Haze Rule and other EPA rules will have long- 
reaching impacts on the Nation’s sovereignty including our ability 
to independently develop our natural resource economy and provide 
economic security for our tribal members. 

Recent rulemaking under the Regional Haze Rule by EPA im- 
posed excessively stringent and expensive BART, or selective cata- 
lytic reduction control technology, on the San Juan plant and jeop- 
ardizes the continued viability of the power plant. In this regard, 
the EPA has a requirement to engage in meaningful consultation 
with the Navajo Nation in the development of regulations with 
tribal implications as recognized in Executive Order 13175 and 
EPA’s tribal consultation policy section 4. However, EPA has failed 
to do so. 

The standard for determining whether a regulation has tribal im- 
plications is whether a proposed regulation has “substantial direct 
effects on or more Indian tribes.” The Federal Implementation Plan 
for the San Juan plant will have substantial direct effects on the 
Navajo Nation, San Juan plant, the San Juan Mine, subcontractors 
and seasonal workers. As the Nation stated in its comments on the 
proposed FTP for San Juan, EPA provides a facile conclusion that 
it does not have direct tribal implications because the FTP does not 
impose federally enforceable emission limits on any source located 
on tribal lands and neither imposes substantial direct compliance 
costs on tribal government nor preempts a tribal law. 

However, the EPA failed to consider potential regional economic 
impacts and impacts on the local Indian tribes including the Nav- 
ajo Nation and the inevitable impacts if San Juan Generating Sta- 
tion and its mine were forced to close as a result of the imposition 
of costly SCR technology. 

EPA failed to conduct an accurate analysis of the potential social 
costs to the Navajo people. Should this final FTP result in closure 
of the San Juan plant and mine, hundreds of jobs will be lost, not 
only in the coal and power industry on the Nation but in the serv- 
ice support industry and public sector as well. A conservative esti- 
mate is that 318 Navajo jobs would be lost. This includes highly 
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paid jobs that are about 2.7 times the average Navajo Nation 
household income of $20,000. This lost revenue would reduce 
spending by about $25 million per year and a loss of nearly $1 mil- 
lion annually in sales tax receipts. An increase in the number of 
unemployed on the Navajo Nation caused by the closure of the San 
Juan plant or the San Juan Mine would result in increased de- 
mands on social services provided by the Navajo Nation and other 
government agencies at a time when other EPA rulemakings are 
threatening to diminish the Nation’s coffers such as BART deter- 
minations at the Four Corners Power Plant and the Navajo Gener- 
ating Station, which are located on the reservation. These in- 
creased demands for services would necessitate that the Navajo 
Nation divert an increased percentage of its already stressed budg- 
et to provide for the social needs of the unemployed. This would di- 
vert funding that could be spent on economic development and 
thereby stunt future economic growth on the Navajo Nation. 

The Nation supports the substantive goals of the Clean Air Act 
and the goal of the Regional Haze Rule to provide visibility or to 
improve visibility in class I areas. However, implementation by 
EPA of the Regional Haze Rule and the BART process must be 
done with due analysis and accommodation of the critical economic 
interests of the Navajo Nation and the Navajo people and the con- 
tinued operation of power plants in and near Navajo Indian Coun- 
try. EPA has an obligation, a requirement to meaningfully consult 
with the Nation for rulemakings directly affecting the Nation be- 
fore proposing a draft rule and after promulgating a final rule. 
That was not done for the proposed FIP for San Juan or for the 
advanced notice of proposed rulemaking for the Four Corners 
Power Plant and the Navajo Generating Station, and EPA there- 
fore violated its consultation obligations and responsibilities to the 
Nation. 

The Nation nonetheless remains hopeful that EPA will continue 
to improve its consultation practices in accordance with their own 
stated policies and to complete tribal consultation on the San Juan 
FIP and to work with EPA in a true government-to-government re- 
lationship. 

Thank you. 

[The prepared statement of Mr. Etsitty follows:] 
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Statement of Stephen B. Etsitty 
Executive Director 
Navajo Nation EPA 

Committee on Energy and Commerce 
June 6, 2012 

Hearing Titled: “EPA Enforcement Priorities and Practices" 


The Navajo Nation appreciates the opportunity to present its views on the United States 
Environmental Protection Agency's Enforcement Priorities and Practices. My Testimony this 
morning will focus on Regional Haze, the Best Alternative Retrofit Technology (“BART") 
determination processes, and our experiences working with Region VI. Region IX, and 
Environmental Protection Agency (“EPA") Headquarters. 

The Navajo Nation (“Nation") is a primarily coal-based re.soiirce tribe that is the landlord 
for two large coal-fired plants and associated mines located directly on its tribal lands and close 
neighbor to one large coal fired power plant and associated mine located near the Nation. The 
Regional Haze Rule. 40 C.F.R. Part 51, 64 Fed. Reg. 35714 (July I, 1999), directly affects the 
Nation’s e.xisting natural resource economy and its government revenue sources. Moreover, 
because of the Nation’s substantial coal reserves and potential jobs in the energy sector, the 
Regional Haze Rule and other EPA rules will have long reaching impacts on the Nation's 
sovereignty, including the Nation's ability to independently develop its natural resource 
economy and provide economic security for its tribal members. 

I. Introduction 

The San Juan Generating Station (“SJGS”), a coal-fired electric power plant adjacent to 
the Navajo Nation, is of critical economic importance to the Navajo Nation and the Navajo 
people. The SJGS provides jobs to a signilicant number of Navajo people, both at the power 
plant and at the coal mine associated with the plant, as discussed further below. A recent 
rulemaking under the Regional Haze Rule by the EPA imposes excessively stringent and 
expensive B AR'l' on the SJGS and jeopardizes the continued viability of the power plant. 

Accordingly, the Navajo Nation filed an Amicus Curiae brief in Wild Earth Gniardianx, el 
al.. v. United Statex Environmental Protection Agency, Tenth Circuit Case Nos, 1 1 -9552. 1 1- 
9557. and ll-9567.in support of the Public Service Company of New Mexico ("PNM") and of 
New Mexico Governor Martinez and the New Mexico Environment Department (collectively 
"New Mexico”), in their petitions for review of the BART rulemaking for the SJGS (entitled 
“Approval and Promulgation of implementation Plans; New Mexico; Federal Implementation 
Plan for Interstate Transport of Pollution Affecting Visibility and Best Available Retrofit 
Technology Determination,” 76 Fed. Reg. 52,388 (Aug. 22, 2011) (“FIP"). 

The Navajo Nation (“Nation”) is the largest sovereign Indian Nation both in terms of 
population and land area in the United States. The Nation is the homeland of approximately 
300,000 Navajo people, covers more than 27,000 square miles, and shares territory with the 
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states of Arizona. New Mexico, and Utah. Much of the Nation is in close proximity to areas 
covered by the Regional Haze Rule (known as “Class I" areas under Clean Air Act. see 42 
U.S.C. § 7472(a)). “ 


As economic census data continues to illustrate the Nation has remained extremely 
economically depressed for many generations. In economic terms, it is one of the two poorest 
areas in the United States, w ith an unemployment rate that has increased from 42. 1 6% in 200 1 to 
50.52% in 2007. Since the current national recession hit in late 2008, the Nation has suffered 
even more unemployment, particularly for younger Navajo people, w ho are often forced to move 
elsewhere. The average annual Navajo family income is about $20,000. 

I'he SJGS is a four-unit coal-fired electric generating facility located in Waterflow', New 
Mexico, and has a generating capacity of 1800 megaw'atts. The SJGS is located approximately 
17 miles east of Shiprock, New Mexico, a towm of approximately 10,000 residents and the 
largest population center on the Navajo Nation. Coal for the SJGS is mined at the San Juan 
Mine, located about 1 8 miles east of Shiprock. 

While both the SJGS and the San Juan Mine are located outside the jurisdiction of the 
Navajo Nation, the plant and the mine have a significant positive economic impact on the Nation 
and on the regional economy. 

The SJGS is a major employer in the northeastern portion of the Navajo Nation. 
Approximately 88 of the 400 employees (22%) at the plant are Native American, most being 
Navajo. About 230 of the San Juan Mine 500-person workforce (approximately 46%) are Native 
American, with most also being Navajo. In addition, many of the temporary workers hired 
during limes of scheduled maintenance at the SJGS and the major contractors to the SJGS are 
comprised of mostly Navajo employees. 

II. EPA’s Obligation to Engage in Meaningful TnhaX Consultation 

As recognized in E.O. 13175, "the United State.s has a unique legal relationship with 
Indian tribal governments as set forth in the Constitution of the United States, treaties, statutes, 
Executive Orders, and court decisions.” Accordingly, every federal agency "shall have an 
accountable process to ensure meaningful ami timely input by tribal officials in the development 
of rogul.ntory policies that have tribal implications," (emphasis added). As the EPA recognizes in 
its EPA Tribal Consultation Policy. Section IV. EPA shares the federal government's trust 
responsibility derived from the historical relationship between the federal government and Indian 
tribes. 


For purposes of the required tribal consultation, the standard for determining w hether a 
regulation has tribal implications is not whether it "imposejs] substantial direct compliance costs 
on tribal governments," but rather W'hethcr a proposed regulation has "substantiai direct effects 
on one or more Indian tribes.” As discussed above, the FIP for SJGS will have substantial direct 
effects on the Navajo Nation, the SJGS, San Juan Mine, subcontractors, and seasonal workers. 
This represents about 3 1 8 households of the Navajo Nation and includes highly paid jobs that are 
about 2,75 times the average Navajo Nation Household Income of about $20,000. Regionally, 
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coalmine jobs pay an average annual income of more than $55,000, and loss of comparable 
paj'ing Jobs at the SJGS would be devastating, both direct!)' and indirectly, to many Navajo 
people. 


Closure of the SJGS and San Juan Mine would also affect the Navajo Nation's tax base. 
Approximately 318 workers from the SJGS, San Juan Mine, and related activities reside on the 
Navajo Nation. These individuals purchase goods and services produced, processed or extracted 
from the Navajo Nation, and 4% sales tax is assessed on all sales of goods and .services within 
the Navajo Nation. In the event that the SJGS and San Juan Mine are closed and workers are 
laid off, these individuals will have less money to spend. This would reduce the sales tax 
revenue collected by the Navajo Nation and place additional social safety net obligations on the 
Navajo Nation. 

EPA has a trust responsibility to the Navajo Nation in this circumstance. Nonetheless, 
despite the unique impact that this FIP and other impending BART rulemaking in Navajo Indian 
Country will have on the Navajo Nation, the EPA failed to conduct requisite ■'outreaclr’ to the 
Nation and consultation prior to publishing the proposed FiP for SJGS. 

Becau.se of this lack of outreach and consultation, Navajo Nation President Ben Shelly 
sent a letter on May 3, 201 1 to Dr. Armendariz, Regional Administrator. EPA Region VI, 
requesting formal government-to-government consultation with EPA on the FIP for SJGS. it 
was e,specially disappointing to again have to remind EPA of its con.sultation obligations to the 
Nation at a time when other air-quality rulemakings for the Nation's power plants were pending: 
(BART for Navajo Generating Station ("NGS") and the Four Corners Power Plant ("FCPP"), 
and the MATS Rule. The Nation has had to request consultation on those aforementioned 
rulemakings eventhough EPA had just finalized its Tribal Consultation Policy purportedly to 
better implement E.O. 13175 and its 1 984 Indian Policy. 

As a result of the President’s request. EPA staff met with President Shelly and other 
Navajo Nation officials and counsel on May 20. 2011, in Albuquerque, New Mexico, At that 
meeting, the parties discussed the Nation’s comments and concerns about the proposed FIP for 
SJGS, The Nation appreciates the opportunity provided by EP.A. Flowever, the approximately 
two-hour consultation, only provided at the eleventh hour of the FIP rulemaking, was neither 
meaningful nor adequate tribal consultation. In fact, contrary to its Tribal Consultation Policy, 
EPA never provided feedback to the Nation regarding its comments at the May 20. 2011 
meeting, and the Nation is therefore unaware how its concerns were weighed or considered by 
the agency, if at all. The EPA can and must do better to engage with the Nation in meaningful 
government-to-government consultation in this and other rulemakings, which have the potential 
to so catastrophically impact the Nation through EPA regulation. Indeed, EPA made only one 
change in the final FIP for SJGS that was positive for the Nation compared with the proposed 
rule. 


The Nation nonetheless remains hopeful that EPA will improve its consultation practices, 
in accordance with its stated policies, and looks forward to beginning to work with the EPA in a 
true government-to-government relationship as the Regional Haze Rule is implemented in the 
southwest and across the Navajo Nation and as other rule-makings are undertaken. 
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III. EPA’s Failure to Analyze Impacts to the Nation from the S.IGS FIP 

In its April 4. 201 I comments on the draft FiP for SJGS. and in its Amicus Brief in Wild 
Earth Guardians, el ai, v. Uniled Stales Environmental Proleciion Agency, the Nation pointed 
out EPA’s failure to comply with its own regulations and fully analyze all five BART factors for 
all available retrof t control technologies that arc technically feasible, and how EiPA also failed to 
consider critical economic impacts to the Nation and Region as required as part of the BART 
analysis, and pursuant to its trust responsibility and governinent-to-government relationship with 
the Nation. Specifically, F.PA failed to consider potential regional economic impacts and impacts 
on local Indian tribes, including the Navajo Nation, and the inevitable impacts if S.IGS and its 
mine were forced to dose as a result of imposition of costly SCR technology. 

As the Nation stated in its comments on the proposed FIP for S.IGS, EPA provides the 
facile conclusion that it does not have direct "tribal implications.” as defined in E.O. 13175. 
because the FIP does not impose federally enforceable emissions limitations on any source 
located on tribal lands, and neither imposes substantial direct compliance costs on tribal 
governments, nor preempts tribal law. 

This is not an accurate analysis of the potential social costs to the Navajo people. On the 
contrary, should the final FIP for SJGS result in closure of SJGS, hundreds of jobs will be lost, 
not only in the coal and power industry on the Nation, but in the service support industry and 
public sector as well. If the SJGS closes as a result of EPA’s BART FIP, a conservative c,stimate 
is that 318 Navajo jobs would be lost, representing an annual loss of about $17.7 million. This 
would reduce spending by about $25 million per year after adjusting for an income multiplier 
and a loss of nearly $1 million annually in sales ta.\ receipts for the Navajo Nation, which is a 
significant loss for the Navajo Nation’s General Fund. An increase in the number of 
unemployed on the Navajo Nation caused by the closure of the SJGS or San Juan Mine would 
result in increased demands for social services provided by the Navajo Nation. At a time when 
other EPA rulemakings are threatening to diminish the Nation’s coffers, such as E3ART 
determinations at the FCPP and the NGS, these increased demands for services would necessitate 
the Navajo Nation diverting an increased percentage of its already stressed budget to provide for 
the social needs of the unemployed. This would divert funding that could be spent on economic 
development and thereby stunt future economic growth on the Navajo Nation, 

IV. Other EP.A Rulemakings Affeeting the Navajo Nation 

On February 25. 2011. EPA. Region IX, proposed an Alternative Emission Control 
Strategy (".AECS”), a better-than-l3ART determination which supplemented its previous October 
19, 2010 proposal for FCPP. The AECS takes into account the FCPP proposal to shutdown 
Electrical Generating Units (“EGUs”) I, 2 and 3 (of 5 total EGUs). The loss of this total net 
capacity of 560 MW by 2014 would result in 100% control of NOx, SO 2 . PM. Hg and other 
hazardous pollutants from these EGUs, which would significantly reduce emissions from FCPP. 

Currently, EPA. Region IX, has delayed proposing BART for NGS pending crucial 
consultations with stakeholder tribes. After publication of the Advance Notice of Proposed 
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Rulemaking C'ANPR") for BART for NGS and FCPP, the Navajo Nation recommended a 
phased approach to emissions controls for those plants, and suggested that the EPA consider the 
multiple interests at stake, including the significant economic interests of the Navajo Nation. 
The Navajo Nation previously commented that EPA should have explicitly analyzed the impact 
of the MATS rule in conjunction with these other rulemakings and provide flexibility for 
compliance scheduling so that FCPP and NGS, upon which the Navajo Nation economy is 
almost entirely reliant, can continue their operations. The Nation also commented that the EPA 
should also analyze the impact of future rulemakings, such as GUG regulation, which have the 
potential to insert yet another lav'Cr of compliance costs and compliance scheduling for coal-fired 
power plants to meet, and conslilule severe challenges to the Navajo Nation economy. 

We acknowledge that EPA has begun to implement its Tribal Consultation Policy with 
affected Indian tribes and is working closely with other federal agencies, including the 
Department of the Interior, on these i,ssues. While the Nation appreciates that EPA is apparently 
sensitive to the plight of FCPP and NGS under its current rulemakings, equally critical to the 
Nation’s and the regional economy is the future of SJGS. EPA must use the flexibility it has 
under the CAA to develop a rational scheme integrating its multiple rulemakings and timelines, 
especially given the goal under the Regional Haze Rule to gradually phase in visibility 
reductions in Class I Areas up until 2064, To the e.xtent the EPA is unable to be flexible because 
of statutory requirements under the CAA, the Nation urges Congress to consider amendments to 
the CAA that will allow for such flexibility. 

Specifically in making BART determination, EPA also must not be allowed to invert the 
intent of Congress that local governments, including tribes, have exclusive authority to make 
discretionary policy decisions consistent with the needs of their constituents and regional 
economie,s. so long a.s they meet the requirements of the CAA and further the national goal of 
pristine conditions at Class I areas under the Regional Haze Rule. 

V. Conclusion 

The Nation supports the substantive goals of the CAA. and the goal of the Regional Haze 
Rule to improve visibility at Class I areas. However, for the Nation as a tribal nation and a small 
government landlord of affected ECUs and associated mines, implementation by EPA of the 
Regional Haze Rule and BART must be done with due analysis and accommodation of the 
critical economic interests of the Navajo Nation and the Navajo people in the continued 
operation of power plants in and near Navajo Indian Country. EPA has an obligation to 
meaningfiiily consult with the Nation for rulemakings directly affecting the Nation before 
promulgating a draft rule. That was not done for the proposed FIP for SJGS. or for the ANPR 
for the FCPP and NGS, and EPA therefore violated its consultation obligations and trust 
responsibility to the Nation. 

EPA’s "one size fits all" approach to rulemaking fails to acknowledge or address the 
specific concerns and impacts to the Navajo Nation, as well as regional impacts. Making matters 
worse, EiPA's uncoordinated approach to rulemakings impacting the same industries creates 
regulatory uncertainty, increases compliance costs, and puts at substantial risk the national and 
regional economies, critical jobs of Navajo people, and the very viability of the Navajo 
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government. Congress should therefore strongly consider amending the CAA to mandate an 
integrated scheme for ERA rulemaking, and to allow industry to implement the Regional Haze 
rule and other ERA rulemakings in a rational fashion and within a reasonable time frame, while 
still protecting the health and w'clfare of the public and meeting the substantive goals of the 
CAA. 

Respectfully, 

THE NAVAJO NATION 


Stephen B. Etsitty 
Executive Director 

Navajo Nation Environmental Protection Agency 
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Mr. Whitfield. Thank you very much. 

Mr. Short, you are recognized for 5 minutes. 

STATEMENT OF ALLEN SHORT 

Mr. Short. Thank you, Mr. Chairman and Ranking Member 
Rush and members of the Subcommittee on Energy and Power. 
Good morning. My name is Allen Short. I am the General Manager 
of the Modesto Irrigation District located in California’s Central 
Valley. Thank you for the opportunity to speak with you about 
EPA’s enforcement as what you just have heard, the Regional Haze 
Rule at the San Juan Generating Station. The coal-fired plant, as 
you now know, is located in New Mexico, specifically in EPA Re- 
gion 6. I am here because the San Juan station is a significant 
source of electric power for hundreds of thousands of customers 
throughout California. 

Modesto Irrigation District is a local, publicly owned utility that 
is in partnership with the city of Santa Clara, the city of Redding, 
which form the M-S-R Joint Power Agency. We serve roughly 
210,000 customers in California, and the M-S-R owns a mix of gen- 
erating resources including a share of the Generating Station Unit 
4, which provides 150 megawatts to M-S-R members. The station 
is also an important source of electricity for the Southern Cali- 
fornia Public Power Authority, SCPPA, whose members serve al- 
most 5 million customers. SCPPA members own a part of San Juan 
as well. Collectively, California public utilities own 24-1/2 percent 
of the San Juan station. The principal owner and operator of the 
San Juan station is Public Service Company of NM, PNM, an in- 
vestor-owned utility. 

My testimony is on behalf of MID, M-S-R and SCPPA. Under the 
Clean Air Act regional haze provision, each State and EPA are re- 
quired to develop and implement plans to help restore natural visi- 
bility at 156 national parks and wilderness areas by the year 2064. 
To comply, the State of New Mexico proposed a plan for the genera- 
tion facility that would meet the goals and objectives of the rule 
with an emissions technology which would cost approximately $77 
million. Unfortunately, EPA rejected the State plan for the San 
Juan Generating Station and has established a Eederal plant that 
requires installation of emissions control technology costing some- 
where between $750 and $805 million, and this is based upon in- 
stallation bids from firms specializing in this technology. The bids 
are more than twice EPA’s cost estimate of $345 million. Although 
EPA’s approach would cost 10 times more than the State plan, it 
would remove only slightly more haze, an improvement that would 
be virtually imperceptible to the human eye. 

It is important to understand the Regional Haze Standards are 
not health-based standards. They are about visibility only. This is 
why cost-effectiveness and reasonableness are the main factors for 
selecting the regional haze emissions technology. By grossly under- 
estimating the real cost of its plan, EPA also overstates the cost- 
effectiveness. M-S-R and SCPPA share a cost for EPA plan to its 
customer will range from $272 to $2,250 per annual per year. This 
is also on top of the many stringent mandates that California has 
imposed upon electric utilities. 
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Environmental organizations want the Federal plan to be imple- 
mented on a timetable that would require shutting down all or 
parts of the station during installation and could affect the reli- 
ability of the regional transmission grid. Environmental groups 
have also asked the California Energy Commission to prevent M- 
S-R and SCPPA from paying for regional haze compliance at San 
Juan. San Juan owners must begin the Federal plan immediately. 
New Mexico Governor Suzanna Martinez has asked EPA to stay 
implementation of the plan so that the State and EPA and PNM 
can work towards an agreeable alternative to the State and Fed- 
eral plans. We strongly support the Governor’s effort to sit down 
and talk with EPA. 

California public utilities are willing to do their share to reduce 
regional haze through cost-effective and reasonable improvements 
to the station but our customers should not have to pay for the ex- 
treme cost of technologies that produce only marginal benefits as 
compared to similarly effective alternatives. Again, this falls down 
to the customer who will actually pay for it. It will have an effect 
on the California economy, jobs and home foreclosures. 

Thank you. 

[The prepared statement of Mr. Short follows:] 
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Short Summary 
Testimony of Allen Short 

General Manager, Modesto Irrigation District (MID) on behalf of 
MID, M-S-R Public Power Agency, and the Southern California Public Power Authority 

June 6, 2012 


M-S-R Public Power Agency (M-S-R) and Southern California Public Power Authority (SCPPA) are 
minority owners in the San Juan Generating Station (SJGS), a four-unit 1 ,680 MW coal-fired power plant 
in Farmington, New Me.sico, which is in EPA Region 6, M-S-R and SCPPA member agencies receive a 
significant amount of electric power from the SJGS 

M-S-R and SCPPA support New Mexico's State Implementation Plan (SIP) to implement the Clean Air 
Act's regional liaze requirements at the SJGS. The Act's regional haze provisions are intended to 
gradually improve visibility in national parks and wilderness areas. The New Mexico SIP would reduce 
haze-causing NOx emissions from the SJGS by 20% through the installation of Best Available Retrofit 
Technology (BART) over a five-year period at an estimated cost of$77 million. 

EPA has rejected the State's approach, issuing a Final Rule in Aug. 2011, that set a regional haze standard 
for SJGS that is far more stringent than standards imposed elsewhere. EPA's federal implementation plan 
(FTP) requires the installation of emissions control technology that would cost $750-805 million, based on 
bids from experienced engineering firms competing to do the work. These real-world estimates are more 
than twice EPA's e.stiniate of .$345 million. 

Although EP.A’s plan would cost 10 times more than the state's plan, it would remove only slightly more 
haze - and the improvement would be vir/ually imperceptible In the human eye. 

EPA’s regional haze FIP for SJGS could affect grid reliability. Environmental groups have asked the 
court to require that the five-year FIP be put on a tliree-scheduie. This would necessitate shutting down 
some or all of the generating units at SJGS for two years while emissions controLs are installed. A study 
commissioned by M-S-R concluded that taking SJGS off-line would cause overloads and possible 
instability on portions of the transmission grid in the Southwest, 

SJGS owners have challenged EPA's regional haze FIP in court and have asked EPA to stay enforcement 
its FIP while the court considers the matter. Recently. New Mexico Gov, Susana Martinez (R) also asked 
EPA to stay its regional haze order to allow the State. EPA and Public Service of New Mexico (PNM), 
SJGS's operator, to work toward a compromise plan. We support Gov, Martinez’s proposal. 

Separately, the Sierra Club and the Natural Resources Defense Council (NRDC) have petitioned the 
California Energy Commi.ssion (CEC) to initiate a rulemaking that would bar SJGS's owmers in California 
from paying their share of regional haze compliance costs for the plant. The environmental groups allege 
that such investnieius violate California's greenhouse gas (GHG) emissions law, SB 1368, which prohibits 
investments that would extend the life of existing coal-fired power plants. The California owners of SJGS 
disagree with this interpretation oftheGHG law. 

J he Califomia public agencies that have ownership interests in S.IGS are willing to do their share for 
clearer air with cost-effective improvements to bring the plant into compliance with Clean Air Act 
standards. That is why we support the New Mexico SIP. But our ratepayers should not be required to 
pay for extremely costly mandates that produce only marginal benefits as compared to far less expensive 
but similarly effective alternatives. 


### 



96 


Testimony of 

Aden Short, General Manager, Modesto Irrigation District 

On behalf of 

The Modesto Irrigation District, 

M-S-R Public Power Agency 
And the Southern California Public Power Authority 


Before the 

Committee on Energy and Commerce, 
Subcommittee on Energy and Power 
United States House of Representatives 


EPA Enforcement Priorities and Practices 

Washington, D.C. 

June 6, 2012 



97 


Chairman Whitfield, Ranking Member Rush and Members of the Subcommittee on Energy and Power: 

Good morning. My name is Allen Short and I am the General Manager of the Modesto Irrigation 
District (MID) in California’s Central Valley, Thank you for the opportunity to speak with you today 
about the potential Impacts of the Environmental Protection Agency's approach to enforcement of the 
Clean Air Act's Regional Haze rule at the San Juan Generating Station, a four-unit 1,680 MW coal-fired 
power plant near Farmington, New Mexico, which is in EPA Region 6. I am here because the San Juan 
Generating Station is a significant source of electric power for hundreds of thousands of homes and 
businesses in Northern, Central and Southern California, as well as in New Mexico and Utah, 

My purpose in speaking to you today is to bring to your attention our concerns about EPA's 
regional haze/edera/ implementation plan (FIP) for the San Juan Generating Station, which was finalized 
last year. The EPA FIP costs 10 times more than a similarly effective state implementation plan (SIP) 
proposed by the State of New Mexico. EPA rejected that portion of New Mexico's plan dealing with the 
San Juan Generating Station, and instead EPA has mandated emissions controls that will cost hundreds 
of millions of dollars but produce only marginal haze improvements as compared to the State plan. 

MID is a local publically owned uh'lity that provides irrigation service to nearly 60,000 acres and 
electric service to approximately 113,000 accounts. Annual peak electric demand is more than 600 MW, 
which MID meets with a mix of hydroelectric, wind, solar and thermal generation. MID is in partnership 
with the City of Santa Clara and the City of Redding in the M-S-R Public Power Agency (M-S-R), which has 
made investments in renewable and thermal generation resources to provide electricity to 210,000 
residential and commercial customers in three counties of Central and Northern California. Among 
those resources is the San Juan Generation Station. M-S-R owns a 28.8-percent share of San Juan 
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Generating Station Unit 4, which provides 150 MW annually to M-S-R, representing nearly 25 percent of 
MID's total supply and 15 percent of Santa Clara's and 21 percent of Redding's municipal power supplies 
(based on calendar year 2010 retail sales). 

The San Juan Generating Station is also an important source of electric power for public utilities 
that are participants in the Southern California Public Power Authority (5CPPA), whose members are 11 
municipalities and one irrigation district that deliver electricity to approximately 4.8 million people over 
an area of 7,000 square miles. Five SCPPA members own a 41.8 percent of San Juan Unit 3, and the City 
of Anaheim, also a SCPPA member, owns a 10 percent share of San Juan Unit 4. 

The principal owner of the San Juan Generating Station is the Public Service Company of New 
Mexico (PNM), an investor-owned ublity that also operates the plant. My testimony today is on behalf 
of the public utilities that are San Juan's minority owners in California: the Modesto irrigation District, 
M-S-R Public Power Agency and the Southern California Public Power Authority. 

Summary 

The Clean Air Act has charged EPA and the states with improving the air quality in national parks 
and wilderness areas. In 1999, EPA issued the Regional Haze Rule that requires the states, in 
coordination with EPA and other federal agencies, to develop and implement air quality protection plans 
to address regional haze by improving visibility at 156 national parks and wilderness areas. Specifically, 
states are required to establish goals for improving visibility and develop long-term strategies over a 60- 
year period to reduce emissions of air pollutants that cause visibility impairment. 
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!n 2011 the State of New Mexico proposed a regional haze SIP that would reduce haze-causing 
nitrogen oxide (NOx) emissions from the San Juan Generating Station by 20 percent through the 
installation of Best Available Retrofit Technology (BART) over a five-year period at an estimated cost of 
$77 million. However, EPA issued a final rule in August, 2011, that set a regional haze standard for San 
Juan that is far more stringent than standards that have been imposed elsewhere. The rule established a 
regional haze FIP for the San Juan Generating Station that requires the installation of emissions control 
technology that would cost $750 million to $805 million, based on bids from two reputable engineering 
firms specializing in this technology. Although EPA's plan would cost 10 times more than the state's 
plan, it would remove only slightly more haze -- and the improvement would be virtually imperceptible 
to the human eye 

Though it rejected provisions of the New Mexico SIP addressing regional haze controls at the 
San Juan Generating Station, EPA approved the rest of the State's plan on May 31, 2012, 

The San Juan Generating Station's owners have challenged EPA's regional haze FIP in federal 
court, in addition, the owners and the State of New Mexico have asked EPA for a stay of enforcement of 
the FIP while the matter is being considered by the courts. Without a stay, the owners have no choice 
but to begin carrying out the EPA order immediately, incurring tens of millions of dollars in engineering 
and construction costs for work that the courts may ultimately determine isn't necessary. 


Visibility impruvcnicnis arc measured by an index sealed in dociviews (dv) w+iieh are aiialogous to the decibel scale for sound. ,'\ one 
d\' change js approMinaielc a 10% change jn the extinction ci>eiric>e.ni. Hie iniprovemem in visibilin elJ'ected by the Stale plan is about I dv and 
bv the fd*A plan is about I '/; dv at Mesa Verde National Park, if, for example, median summer visibility in region i.s 5(J miles, the .Stale plan 
\could improve visibiliiv to 72 imies vvhiic the liPA plan would improve visibility to 78 miles According to matenai published by Colorado Stale 
Univcrsicv th!.s 6 mile dilTeicnce in vKsibifily would be imperceptible to 90% of the populace. (Based on Figures 2 & 3 retrieved April 30, 2012 
from, http .v'vista.cira coloslatc cdii/improve''publications/Ne%vsLettcrs.'apr_93.pdi) 
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The Modesto Irrigation District and the other members of M-S-R and SCPPA support New 
Mexico's regional haze SIP because it provides a cost-effective means of significantly reducing the San 
Juan Generating Station's contribution to regional haze without imposing an undue burden on our 
customers. It also contributes to meeting New Mexico's first interim goals along a long-term path to 
improve visibility and restore Class 1 areas to natural conditions by 2064, as required by the Clean Air 
Act. In contrast, EPA does not appear to have given any consideration to how its regional haze FIP for 
the San Juan Generating Station would affect hundreds of thousands of ratepayers in California, New 
Mexico and Utah, nor has EPA weighed the plan's possible adverse effects to the reliability of the 
transmission system. 

EPA grossly underestimated the cost of its implementation plan. Bids received last month for 
installation of the FlP-mandated emissions control technology - Selective Catalytic Reduch'on (SCR) - at 
the San Juan Generating Station ranged from $750 million to $805 million, not including engineering, 
project management and insurance costs estimated to be about $48 million. These real-world estimates 
are more than twice EPA's latest estimate of $345 million to retrofit SCR emissions controls at the San 
Juan Generating Station. The EPA contractor that prepared the estimate failed to consider or include 
consideration for a number of significant cost drivers specific to the San Juan Generating Station, such as 
plant elevah'on, physical limitations within the plant footprint, and the scope of the equipment required. 
The minimal visibility gains offered by the EPA's FIP over the New Mexico state plan would not justify 
the added cost even if EPA's original estimate were correct, and they certainly do not justify a price tag 
more than 10 times the size of the New Mexico's SIP. 

EPA's regional haze FIP for the San Juan Generating Station could also affect the reliability of the 
electric grid in the Southwest. Although the five-year implementation schedule currently mandated by 
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the FIP is feasible, though challenging, Wildearth Guardians and other environmental organizations have 
petitioned the federal courts to require a three-year implementation schedule. Because completing the 
installation of SCR emissions controls on a three-year schedule is not feasible, each of the units of the 
San Juan Generating Station would have to be shut-down in the fourth and fifth years (2015-16) until 
their individual upgrades are complete. Wl-S-R commissioned a preliminary study of the reliability 
impacts of a shutting down all four units of the San Juan Station on either a short-term or permanent 
basis. This study found that while there is enough unutilized electric power in the Western United States 
to replace the San Juan plant's generah'on, moving that power to where it is needed would cause 
overloads and possible instability on portions of the transmission grid in New Mexico, Arizona and 
Colorado, violating North American Electric Reliability Corporation (NERC) Standards that are intended 
to ensure the reliability of the bulk power system in North America. 

Both the State and EPA plans pose a special quandary for the California owners of the San Juan 
Generating Station because fulfilling the Clean Air Act requirements at the San Juan plant is seen by 
some as a violation of one of California's greenhouse gas (GHG) laws. That law (SB 1368) prohibits 
publicly owned utilities from investing in power plants whose carbon dioxide (CO 2 ) emissions exceed a 
state standard equivalent to CO 2 emissions levels from a natural gas plant. While the San Juan 
Generating Station exceeds that standard, California's law allows existing contractual and ownership 
obligations to remain in place and exempts routine maintenance work at these facilih'es. 

However, the Sierra Club and the Natural Resources Defense Council (NRDC) have recently 
asked the California Energy Commission to issue rules that would effectively prevent the M-S-R and 
SCPPA utilities from fulfilling their contractual obligations to help pay for regional haze improvements at 
the San Juan Generating Station that are necessary to meet the requirements of federal law. 
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The Sierra Club and NRDC have also questioned whether investments by California public power 
agencies in existing environmental upgrades at the San Juan Generating Station violated California's 
GHG law. Over the last decade the San Juan Generating Station owners have invested more than $430 
million to install additional emissions control equipment, including the nation's first full-scale mercury 
removal systems. In fact, the San Juan Generating Station is compliant with the EPA's MACT rule. The 
most recent environmental retrofit was completed in 2009 at a cost of about $320 million. These 
improvements have cut the plant's NOx emissions by 44 percent, reduced sulfur dioxide (SOx) and 
particulate matter by more than 70 percent and enabled a 99 percent mercury removal efficiency rate. 
But the Sierra Club and NRDC allege that these environmental improvements may be illegal investments 
by the M-S-R and SCPPA utilities — even though the Sierra Club was signatory to the Consent Decree 
requiring San Juan's owners to perform the upgrades. 

The California utilities that are part of M-S-R and SCPPPA are non-profit agencies charged with 
the delivery of affordable, reliable energy to their customers. Fulfilling that mandate has become 
increasingly difficult as California's GHG law and renewable portfolio standards have made electricity 
more expensive. Compliance with just the GHG and renewable energy standard laws alone will cause an 
estimated 12.9 percent increase in the monthly electric bills of MID customers by 2020. Complying with 
the EPA Region 6 regional haze FIP for the San Juan Generating Station will add yet more to the 
ratepayers' burden - at least $50 per year for the average Modesto customer. 

But we are hopeful that EPA will consider alternatives to its regional haze FIP for the San Juan 
Generating Station. On April 26, New Mexico Governor Susana Martinez asked EPA to stay its regional 
haze FIP so that the State, EPA and PNM can work toward an agreeable alternative to both the EPA and 
the New Mexico regional haze plans. We appreciate and support the Governor's effort. 
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We also appreciate the Committee's interest in EPA's approach to enforcement of regional haze 
requirements. This is a national issue. New Mexico's regional haze SIP is one of 37 state regional haze 
plans that EPA is committed to take action on before the end of this year under the terms of a consent 
decree settling litigation brought by environmental organizations. Our New Mexico case is an example 
of how EPA's enforcement of regional haze regulations Is neither effective nor mindful of the financial 
impacts to electric customers, 

New Mexico and Federal Implementation Plans 

The Clean Air Act includes provisions intended to control emissions that contribute to regional 
haze that impairs views in national parks and wilderness areas. The Act gives states primary authority on 
the scope of regional haze remediation, within certain boundaries, requiring the states to take the lead 
in designing and implementing regional haze plans Intended to make "reasonable progress" toward the 
Act's goal of restoring "natural visibility" in parks and wilderness areas by 2064. 

The Act also gives states primary responsibility to make BART determinations for the unique 
circumstances of each state and emission source. States are given broad discretion in BART 
determinations because the states are in the best position to understand local conditions and concerns. 

It is important to understand that the regional haze rule is not a health-based standard and that cost- 
effectiveness is one of the five factors that must be considered in a BART analysis. 

The state of New Mexico drafted a regional haze SIP that would require selective non-catalytic 
reduction (SNCR) controls to be Installed at the San Juan Generating Station. The New Mexico SIP meets 
the requirements of the Clean Air Act at a total cost of about $77 million for the San Juan Generating 
Station -- a significant, but manageable cost. 
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Nevertheless, EPA rejected the San Juan Generating Station portion of the New Mexico SIP, and 
on August 22, 2011, EPA issued a Final Rule on a FIP to address NOx and SOx emission limits at the San 
Juan Generating Station. (As previously mentioned, the balance of New Mexico's SIP was just approved 
by EPA on May 31 of this year.) EPA's regional haze FIP mandates NOx controlled emission rates (0.05 
Ibs/MMBTU) for the San Juan Stab'on that are not only inconsistent with other recently adopted regional 
haze FIPs in EPA Region band EPA Region 9 for coal-fired generab'on, the rates are five times lower than 
those mandated by either the EPA's Regional Haze Provision Authority (0.23lb/MMBTU) or EPA's Good 
Neighbor Provision Authority (0.28 Ib/MMBTU). To accomplish the aggressively low rate of 0.05 
Ib/MMBTU, EPA's San Juan Generab'ng Stabon FIP mandates the use of SCR technology that is far more 
costly than the similarly effecbve SNCR technology included in New Mexico's SIP. 

We are particularly concerned that even after spending almost a billion dollars to comply with 
EPA's regional haze FIP requirements, we may sbTI not be in compliance. Firms bidding to install the SCR 
controls at the San Juan Generab'on Stabon informed PNM that they could not guarantee that the NOx 
emission rate mandated by EPA's FIP could be achieved at San Juan and that sulfuric acid emissions 
could not be reliably measured at the level that the FIP requires. 

Making reasonable progress toward improving visibility over a 60-year period should not require 
huge investments for minimal or impercepHble benefits. EPA also must use the best available science 
when projecbng visibility improvements for its preferred SCR technology. EPA's outdated visibility 
modeling exaggerates the visibility improvements of SCR and the corresponding cost effecbvenessl 


^ Petition ol’iHibiic Service Company of New Mexico for Reconsideration and Stay ofEPA's Pinal Rule "Approval and I’romiilgaiion 

of iniplcmentaiton Plan.s', New Mexico. Federal Implementation Plan for interstate 'rransport of Pollution Affecting Visibility and Best Available 
Retrols! l echno!og\ Detenninalion" ()cU>Kt 21, 201 i. Page 44 (Docket No. IiP.'\-R0{)-OAR-2010-0846) 
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Impact to California households and businesses 

M-S-R has analyzed the potential cost impacts of the installation of the EPA-mandated SCR 
technology at the San Juan Generating Station based on an $800 miHion-to-$805 million esh'mate 
confirmed by the recent construction bids. M-S-R's share of the costs for its 28.8-percent interest in San 
Juan Generating Station Unit No. 4 are assumed to be covered by the issuance of $85 million in new tax- 
exempt debt to be amortized over a 10-year period coterminous with existing debt stemming from M-S- 
R's original ownership purchase of the San Juan Unit No. 4 in 1983. The increase in annual debt service 
would represent a 15-percent increase in the delivered cost of San Juan Generab'ng Station power to M- 
S-R's members. On an individual member agency basis, the total cost increase for the next decade are 
$460 per customer for the City of Redding electric utility, $620 per customer for the MID and $920 per 
customer for the City of Santa Clara's utility. 

SCPPA member cities Azusa, Banning, Colton, Glendale, and the Imperial Irrigab'on District 
collectively own 42 percent of San Juan Generating Station Unit 3, and Anaheim owns 10 percent of San 
Juan Generating Stab'on Unit 4. The cost their customers would incur to upgrade to the SCR technology 
in ERA'S plan would collectively be as much as $143 million. The total cost impact to each SCPPA owner 
is different based on its individual resource mix, but the impact is significant. For example, each of 
Glendale Water and Power's 83,000 customers would pay an additional $272, whereas Azusa Light and 
Water's 15,000 customers would pay $2,250 each toward the total cost of the SCR retrofit. 
Approximately 140,000 customers of the Imperial Irrigation District, who reside in one of California's 
poorest counties with some of the highest unemployment, would each face $850 in added costs. 
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Congressional Concerns 

To highlight the impact EPA's plan would have on California electricity customers, a bipartisan 
group of 10 California Members of Congress (Reps. Joe Baca (D), Jerry Lewis (R), Bob Filner (D), Mary 
Bono Mack (R), Dennis Cardoza (D), Cary Miller (R), Jim Costa (D), Wally Merger ( Rj, Tom McClintock (Rj 
and Jeff Denham (Rj) wrote letters to EPA Administrator Lisa Jackson encouraging EPA to fully consider 
the information in the New Mexico SIP and take appropriate action. The California legislators expressed 
support for meeting federal regional haze requirements and asked EPA to carefully consider the 
significant rate impact that a SCR-based PIP would have on their constituents. They also emphasized that 
the regional haze requirements are a visibility-based standard that are supposed to be meet with the 
"best available control technology," which is defined in part by cost-effectiveness. Moreover, the 
bipartisan group of Members noted the significant environmental investments that the San Juan 
Generating Station's California owners are making to meet stringent California energy requirements, 
including requirements that uhlities achieve a 30-percent reduction in GHG emissions and meet a 33- 
percent renewable energy standard by 2020. 

Reliability Impacts 

EPA's FIP for the San Juan Generating Station requires installation of the SCR controls over a 
five-year period; that clock started running last September. Environmental organizations that support 
EPA's efforts to mandate the more expensive SCR technology at the San Juan Generating Station, and at 
other coal plants in the nation, have asked the federal courts to impose a three-year installation 
schedule that cannot be achieved without shutting down multiple units of the San Juan Generating 
Station during the fourth and fifth year of the construction period until the retrofits are completed and 
tested. M-S-R asked Navigant Consulting, Inc, (Navigant) to undertake a preliminary assessment of the 
potential impacts on the transmission system if the San Juan Generating Station was taken out of service 
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during 2015 and 2016. The study (summary attached) focused on potential reliability impacts to the 
transmission grid for the region encompassing Arizona, New Mexico, the El Paso area of Texas, 
southwestern Colorado and southeastern Utah, 

The preliminary assessment (which included power-flow analyses only) indicated that operating 
the regional transmission system with the San Juan generation off-line could: 

• Result in new post-contingency transmission line overloads (of as high as 6%) on 
exisb'ng 230-kV and 115-kV lines in northern Arizona, northern New Mexico and 
southwestern Colorado. 

• Increase the number and/or severity of the post-contingency transmission line 
overloads noted on two 115-kV lines in northeastern New Mexico, which are 
interconnected with the existing 230-kV line between the Walsenburg Substation in 
southern Colorado and the Gladstone substation in northeastern New Mexico. 

• Result in post-contingency transmission voltage deviations of as high as 13% at the Ojo 
345-kV bus in northern New Mexico. 

It is possible that such large voltage deviations could be an indicab'on of potential system 
instability, but determining if this is the case would require additional studies. Transmission system 
overloads or voltage instability would likely violate NERC standards that are intended to ensure the 
reliability of the bulk power system, if a shut-down of the San Juan Generating Station were to cause 
transmission system overloads or voltage instability, NERC standards that could be violated include 
standard BAL-STD-002 (sufficient locational operating reserves), standard BAL-004-WECC-01 
(transmission line frequency maintenance), standard TOP-007-WECC-1 (System Operating Limits), and 
standard TOP-STD-007-0 (Operating Transfer Capacity Limits). Remedial Action Schemes (RAS) for the 
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affected transmission lines would need to be reviewed, revised, and/or otherwise upgraded. With 
substantially less generation available, a Transmission Operator may have difficulty restoring its system 
within acceptable time limits dictated by standard PRC-SDT-003-1. 

California Energy Commission 

California's GHG emissions law (SB) 1368 — (Perato, Chapter 598, Statutes of 2006] required 
the California Public Utilib'es Commission (CPUC) and the California Energy Commission (CEC) to 
establish a GHG emissions performance standard and to implement regulations for ail long-term 
financial commitments in baseload generation made by investor-owned and publicly owned utilities. 

The California Emissions Performance Standard adopted by the CEC is 1,100 pounds (0.5 metric 
tons) of carbon dioxide (CO^) per megawatt hour (MWh) of electricity, which is the rate of emission of 
GHG for combined-cycle natural gas baseload generation. Coal-fired power plants do not meet this 
standard. However, as the CEC has stated, "SB 1368 is not intended to shut down currently operating 
power plants or lead to their deterioration..." Rather, the purpose of the law is to reduce financial risks 
to electric consumers by ensuring that utilities do not make substantial investments to build new (coal- 
fired) power plants or extend the lives of existing plants where those investments are likely to result in 
additional environmental compliance costs under future GHG limitations. The law prohibits California 
utilities from acquiring or increasing ownership interests in plants that do not meet the California 
Emissions Performance Standard and prohibits investments that have the potential to extend the life of 
existing generabng units by five years or more, or to Increase generating capacity. Investments for 
roub'ne maintenance are exempted. M-S-R and SCPPA believe that upgrades to meet federal 
environmental laws are part of power plant maintenance as mandated by the standard of Prudent 
Utility Practice. 
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In November, 2011, the NRDC and the Sierra Club filed a petition with the CEC alleging that 
publicly owned utilities, including M-S-R and SCPPA, have made past investments and plan to make 
future investments in existing baseload generation facilib'es that violate the intent of SB 1368. 
Specifically, the NRDC and the Sierra Club have questioned whether the California agencies with 
ownership interests in the San Juan Generating Station violated state law by helping to pay for 
environmental upgrades completed in 2009, including the nation's first full-scale mercury removal 
system. They cite as an example of future prohibited investments the retrofitting the San Juan 
Generation Station to comply with federal Clean Air Act regional haze requirements, contending that 
such environmental mandates are intended to "extend the life of the plant" and therefore clearly trigger 
the EPS restriction. The NRDC and the Sierra Club also question whether California law will allow the 
installation of groundwater pollution prevention improvements at the San Juan Generating Station, 
notwithstanding the fact that the Sierra Club recently entered into a consent decree requiring those 
improvements. The consent decree also requires the Sierra Club to support all approvals necessary for 
the San Juan Generating Station owners to install the groundwater protections. 

In other words, NRDC and the Sierra Club argue that in the case of San Juan Generating Station, 
compliance with federal environmental law is a violation of California environmental law. 

The NRDC and the Sierra Club have asked the CEC to modify its regulations to require that 
utilities submit for CEC review and approval oil expenditures at non-Emissions Performance Standard - 
compliant plants, and that the CEC clarify that SB 1368 prohibits investments to bring existing coal 
plants into compliance with current environmental laws. The CEC has initiated a new Rulemaking (12- 
OIR-01) to look at whether changes to the California Emissions Performance Standard are necessary and 
the Commission is working to develop the scope of that proceeding. 
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The NRDC and the Sierra Club say that the California owners of the San Juan Generating Station 
should simply decline to make the investments necessary to bring the plant into compliance with federal 
regional haze standards. In their petition, the environmental organizations say that if the California 
owners were to refuse to pay their share of the regional haze improvements at the San Juan Generating 
Station, "those improvements should not go forward.” The clear but unstated result would be closure of 
the plant. 

But M-S-R and SCPPA utilities cannot simply decline to make the investments at San Juan that 
are necessary to comply with federal laws. We do not think that the regional haze FIP issued by EPA 
Region 6 complies with the Clean Air Act, but if the FIP is ultimately upheld, we are required by law and 
contract to comply with it. As public agencies we cannot choose to ignore such mandates on the basis 
of cost of compliance. Further, M-S-R's investment in the San Juan Generation Station was financed 
with tax-exempt bonds, and the agency has obligations and fiduciary duties to its bondholders and 
ratepayers. 

National Issue 

The New Mexico SIP is one of three dozen regional haze plans that will be acted on by EPA this 
year under the terms of a consent decree reached between EPA and environmental organizations in 
regional haze litigation {National Parks Conservation Association v. Lisa Jackson). The environmental 
groups brought the litigation because the states and the EPA are far behind schedule in developing 
implementation plans for regional haze, which were supposed to have been completed by 2008. 

Under the Nov, 9, 2011 consent decree, EPA must now issue a multitude of decisions approving 
or disapproving state plans by the end of 2012, Where EPA disapproves a SIP, it must institute a FIP 
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instead. EPA's response to some of these SIPs has raised the same issues and questions associated with 
EPA's approach to enforcement of regional haze regulations at the San Juan Generating Station in New 
Mexico. Last December, a federal court supported North Dakota's decision to use the less-expensive 
SNCR technology at several power plants rather than the far more costly SCR controls sought by EPA. 
The decision {United States of America and State of North Dakota v. Minnkota Power Cooperative, Inc. 
and Square Butte Electric Cooperative) affirmed that states have the primary role in making BART 
determinations. Legislation (H.R. 3379) introduced in the House last year would mandate that states 
have sole discretion, after considering certain economic factors, in determining emission limits, 
schedules of compliance, and other measures for each applicable implementation plan for a state for 
any area that is listed as contributing to impairment of visibility. 

Conclusion 

The California public agencies that have an ownership interest in the San Juan Generating 
Station are willing to do their share to ensure cleaner air and improved visibility with cost-effective 
improvements that are intended to bring the plant into compliance with Clean Air Act standards. That is 
why we support the New Mexico SIP. But our ratepayers - ordinary households and businesses - should 
not be required to pay for extremely costly emissions controls that produce only marginal benefits as 
compared to less costly but similarly effective alternatives. The environmental organizations that 
support such costly improvements do not hide the fact that their goal is to shut down plants such as the 
San Juan Generahng Station. Closure of the San Juan Generah'ng Stab'on is the clear purpose of the 
NRDC and Sierra Club effort to enjoin the California owners from fulfilling their contractual obligations 
to help pay for regional haze improvements at the San Juan Station. 

Thank you for your attention. I am happy to answer any questions that you may have. 
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ATTACHMENTS: 

M-S-R Public Power Agency white paper on Reliability Impacts of San Juan Station Shut-Down 

Comparison photos of visibility improvements 

CHART- Status of Regional Haze SIPs 

Reps. Denham-Cardoza Letter to EPA re SJGS FIP 

Rep. Fiiner Letter to EPA re SJGS FIP 

Reps. Lewis-Bono-Mack Letter to EPA re SJGS 

EPA Letter to Rep. Bono Mack re SJGS FIP 

Sierra Club-NRDC Petib'on to CA Energy Commission 

WEST Associates Letter to EPA on regional haze 
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M-S-R Public Power Agency 


San Juan Generating Station 
System Reliability Impacts 
March 2012 


M-S-R Public Power Agency 

• M-S-R Public Power Agency is composed of three public power utilities in Central California; 
Modesto Irrigation District, City of Santa Clara, and City of Redding 

• M-S-R Public Power Agency employs a mix of renewable and thermal generation resources to 
provide electricity to 210,000 residential and commercial customers in a three-county area. 

San Juan Generating Station (SJGS) 

• The San Juan Generating Station (SJGS) is a four-unit 1680 MW thermal-electric coal-fired power 
plant located near Farmington, NM. 

• M-S-R owns a 28.8-percent undivided interest in Unit No. 4 of the SJGS, which provides 150 MW 
annually to M-S-R's California customers. 

EPA Regional Haze Federal Implementation Plan (FIPI 

• In August 2011 EPA issued a Federal Implementation Plan (PIP) for the SJGS requiring installation 
of additional pollution controls intended to reduce emissions that contribute to regional haze. 

In June 2011 the New Mexico Environmental Department issued a far less burdensome yet 
equally effective State Implementation Plan (SIP) - that has not been acted on by EPA. 

• era's regional haze rule ignores electric grid reliability impacts. Federal Energy Regulatory 
Commissioner Moeller testified before Congress September 14, 2011 "the federal government 
needs to convene an open and transparent process to assess the reliability implications of the 
EPA rules individually and in aggregate," 

■ M-S-R identified potential electric grid reliability impacts resulting from EPA's rule in comments 
(November 28, 2011) and supplemental comments (December 9, 2011) filed before FERC in AD- 
12-1-000 and has confirmed those concerns in recent powerflow studies. 

Reliability Impacts (Detailed Report Attached! 

• Shutdown of SJGS would result in significant transmission system impacts, 

• New post-contingency overloads in northern AZ, northern NM and southwestern CO. 

• Increases in the number and/or severity of the post-contingency overloads in 
northeastern NM and interconnections with southern CO and northeastern NM. 

• Post-contingency voltage deviations in northern NM, 

• Potential voltage instability indicated. 
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REPORT ON THE 

PRELIMINARY ASSESSMENT OF THE IMPACTS 
IF SAN JUAN UNITS 1-4 WERE OFF-LINE 
DURING THE 2015-2016 TIME FRAME 


Executive Summary 

The M-S-R Public Power Agency (M-S-R) presently owns 28.8% (approximately 146 
MW) of capacity in the 507 MW Unit 4 at the San Juan Generating Station (San Juan), 
which is located in northwestern New Mexico. San Juan consists of four units with a 
total capacity of 1,684 MW. The United States Environmental Protection Agency has 
stated that all four units at San Juan need to be retrofitted to meet new emissions 
standards. Due to the anticipated costs for the potential retrofits and the timing to 
accomplish such, M-S-R has asked that Navigant Consulting, Inc. (Navigant) undertake 
a preliminary assessment of the potential impacts on the transmission system in the 
Study Area (i.e. Arizona, New Mexico, the El Paso area of Texas, southwestern 
Colorado, and southeastern Utah) if the San Juan units were out-of-service in the 2015- 
2016 timeframe. 

This preliminary assessment (which is discussed in greater detail below) assumed that: 

• The exi.sting coal-fired generation at Apache Units 1 and 2, Cholla Units 1-3, Coronado 
Units 1 and 2, Escalante Unit 1, Four Comers Units 4 and 5, Navajo Units 1-3, and 
Springerville Units 1-4 (a total of approximately 7,300 MW of capacity) would remain in 
service, and 

• Based on the modeling in the selected WECC powerflow case, enough "underutilized" gas- 
fired generation located in Arizona and California would be available to replace and coal- 
fired generation that was modeled as retired or off-line in the studies. A majority of such 
generation is "non-utility" owned. 

This preliminary assessment (which included powerflow analyses only) indicated that 
operating the system with the San Juan generation off-line could: 

• Result in new post-contingency overloads (of as high as 6%) on existing 230-kV and 115-kV 
lines in northern Arizona, northern New Mexico and southw'estern Colorado. 

• lncren.se the number and/or severity of the post-contingency overloads noted on two 115- 
kV lines in northeastern New Mexico which are interconnected with the existing 230-kV 
line between the Walsenburg Substation in southern Colorado and the Gladstone 
.substation in northeastern New Mexico. 

• Result in post-contingency voltage deviations of as high as 13"> at the Ojo 345-kV bus in 
northern New Mexico, it is possible that such large voltage deviations could be an 
indication of potential system in-stability. Determining if such w'as, in fact, the case would 
require the performance of transient stability studies. 


Detailed Discussion 

The preliminary assessment for analyzing the potential impacts if the four units at San 
Juan were out-of-service during the 2015-2016 time frame consisted of six steps; as 
follows: 
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1. Reviewing ihe latest available WECC summer peak base cases for the 2015-2016 timeframe 
to select one of the cases for use in the assessment. 

2. Modifying the selected case to create a "Reference Ca.se" that reflected the latest publically 
available information regarding the status of propo.sed generation and transmission 
facilities within the Arizona / New Mexico area. 

3. Modifying the Reference Case developed as above to create a "Four Corners Retirement 
Case" which reflected the retirement of Four Comers Units 1-3 that are owned by Arizona 
Public Service (APS), the "transfer" of the capacity in Four Corners Units 4 and 5 presently 
owned by Southern California Edison (SCE) to APS, and adjusting thermal generation in 
the APS and SCE areas to reflect the results of these actions. 

4. Modifying the Four Corners Retirement Case as developed above to create a "San Juan Off- 
Line Case" which reflected taking San Juan Units 1-4 off-line and replacing the "lost" 
capacity with existing thermal generation in Northern New Mexico, Arizona, California, 
southern Colorado, and southern Utah as discussed in greater detail below. 

5. Comparing the pre- and post-Category B contingency line and transformer loadings and 
bus voltages within the Study Area for each of the three Cases discussed above and 
summarizing and comparing the results. The Category B contingencies simulated on each 
of the three Cases included all 500-kV and 345-kV lines and transformers within the Study 
Area. 

6. Documenting the results of the above analyses in this report. 

Development of Reference Case 

The initial step in the development of the Reference Case for use in this assessment 
consisted of reviewing the WECC 2015HS2A povverflow case (approved by WECC in 
May 2010) atrd the WECC 2016HS2 powerflow case (approved by WECC in September 
2010) to ascertain which case would be most appropriate for these studies. This review 
indicated that the 2015 case would be the best to use for these studies and, as a result, it 
was selected for use in developing the Reference Case. 

Table 1 summarizes the loads and generation (on a "company-by-company" basis) and 
losses (on a sub-area basis) modeled in the Arizona /New Mexico /El Paso area in the 
WECC 2015 summer peak case. As shown in Table 1, the total generation in this 
combined area is approximately 6,300 MW greater than the loads and losses in the area. 
It should also be noted that the amounts of generation in Table 1 include: 

• Approximately 3,300 MW of generation from the jointly-owned plants in the area that is 
owned by parties outside of the area, and 

• Approximately 7,200 MW of generation owned by independent power producers (IPP's). 
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TABLE 1 

LOADS, LOSSES, AND GENERATION MODELED IN 
ARIZONA/NEW MEXICO/EL PASO AREAS 

IN WECC 2015 CASE 

Company 

Load 

(MW) 




Arizona Public Service 




13,098 

Salt River Project 




8,626 

Tucson Electric Power 

2,593 


— 

2,586 

UnisoLi rce 

519 



0 

Arizona Electric Power Coop 

460 



527 

Western Area Power 

931 



3,945 

Total - Arizona 

21,137 

608 


28,782 

Public Service of New Mexico 

2,261 

— 



Tri-Slate G& f Cooperative 





1’otai - No. New Mexico 

2,689 

164 


2,895 

El Paso Electric Area 

1,944 

64 


1,279 

Total Study Area 

25,770 

836 

26,606 

32,956 


Table 2 presents additional information regarding the generation mix for those utility 
systems with which jointly owned projects or IPP projects are interconnected. As noted 
in Table 2, the IPP generation includes 1,200 MW from the proposed Desert Rock 
Powerplant in the Four Corners area and 500 MW from the proposed Bowie power 
project in southeastern Arizona, All of the remaining 5,500 MW of IPP generation listed 
in Table 2 is from existing projects (primarily in the Palo Verde area). 


TABLE 2 

GENERATION MIX IN ARIZONA/NEW MEXICO/EL PASO AREAS 
IN WECC 2015 CASE 


Utility 

System 

Resources 

Generation (Net MW) 

Available 

Dispatched 

"Excess" 

APS 

Self-Owned 

4,975 

4,975 

0 

Pour Corners 4 & 5 

1,500 

1,500 

6 

Palo Verde 1-3 

3,936 

3,936 

0 

IPP Projects ' 

3,352 

2,687 

665 

Fotai 

13,763 

13,098 

663 

SRP 

Self-Owned 

3,516 

3,416 

100 

Navajo 1-3 

2,243 

2,243 

0 

IPP Projects 

2,968 

2,968 

0 

Total 

8,727 

8,627 

100 

TEP 

Self-Ovvned 

1,359 

1,271 

88 


' Includes 1,200 MW from the proposed Desert Rock Pow'erplant in the Four Corners 
area 






















118 



Springcrville 3 & 4 ‘ 

815 

815 

0 

IPP Projects ’ 

500 

500 

0 

Total 

2,674 

2,586 

88 

VVAPA^DSW 

Self-Owned 

2,866 

2,866 

0 

IPP Projects 

1,079 

1,079 

0 

Fotal 

3,945 

3,945 

0 

FNM 

Self-Owned 

1,394 

1,112 

282 

San Juan 1-4 

' 1,607 

1,543 

64 

Total 

3,001 

2,655 

346 


The Reference Case for use in these studies was created from the VVECC 2015 summer 
peak discussed above and reflected the following changes: 

• Removing the Desert Rock and Bowie projects from the case because neither of these 
projects have completed their regulatory review and/or not anticipated to be in-service 
prior to 2018 (based on information in the WECC 2011 Power Supply Assessment 
(November 17, 2011). 

• increasing generation as follows to replace the 1,700 MW of "lost" generation^ 

o 60 MW from San Juan (which increased the dispatched capacity to a level closer to the 
available capacity) 

o 665 MW from the Gila River IFF project in Arizona, 
o 315 MW from utility owned plants in the SRP and TEP area.s, 
o 100 MW from thermal plants in the San Diego area, and 
o 500 MW from thermal plants in the SCE area. 

Four Corners "Retirement" Case 
Case Development 

The Four Corners "Retirement" Case was developed from the Reference Case discussed 
above by: 

• Retiring Four Corners Units 1-3 that are owned by APS and which were modeled in the 
Reference Case with a combined output of 560 MW. 

• Reducing power transfers from the Arizona area to the SCE area by 720 MW* to model the 
"transfer" of SCEN capacity in Four Corners Units 4 and 5 to APS. 

• Increasing thermal generation within the SCE area by 720 MW to replace the capacity from 
Four Corners 4 and 5 and decreasing APS peaking capacity in the Phoenix area to 
accommodate the 160 MW of additional generation from Four Corners made available to 
APS via the "transaction" with SCE. 

Results of Technical Studies 


* Units owned by Tri-State and SRP 

* Includes 500 MW from the proposed Bowie power project in southeastern Arizona 

■* Due to a decrease in losses the total generation added was approximately 60 MW less 
than the total generation removed 

* The Reference Case modeled the total generation from these two units at 1,500 MW; 
SCE's ownership share (48%) is equal 720 MW 
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Category B outages of the 345-kV and 500-kV lines and transformers in the Study Area 
were simulated on both the Reference Case and the Four Corners "Retirement" Case to 
assess the impacts associated with retiring and re-allocating generation at Four Corners. 
In summary, these studies indicated that retiring and re-allocating generation at Four 
Corners: 

• Would result in "new" overloads of: 

o About 14% on either of the 345/230-kV transformers at Four Corners, 
o About 8% on the Enron Tap-Gallup 115-kV line in northern New N4exico 

• Would increase the number and/or severity of overloads on the following elements: 

o Gladstone-Clapham 115-kV line in northeastern New Mexico - 3% increase in overload 
o Gladstone-Springer 115-kV line in northeastern New Mexico - number of overloads 
increases from eight to seventeen and the worst overload increases by 4% 
o Hernandez-Norton 115-kV lines in the PNM area - Overloads increase by 2% 
o McKinley-Yahtahey 345/115-kV transformer - Number of overloads increases from one 
to two and the worst overload increases by 4% 

• Would not increase the magnitude of post-outage voltage deviations at the major busses in 
the study area. 

San Juan "Off-Line" Case 
Case Development 

The San Juan "Off-Line" Case was developed from the Reference Case discussed above 
by: 

• Taking San Juan Units 1-4 (modeled in the Four Corners Retirement Case with a total net 
capacity of 1,614 MW) off-line.'’ 

• Replacing approximately 570 MW of the "lost" capacity with existing, underutilized utility- 
owned thermal generation within the service areas of the San Juan participants, as follows: 
o Increasing thermal generation in southern Colorado by 40 MW to replace Tri-State's 

share of San Juan capacity. 

o Increasing thermal generation in Utah by 35 .MW to replace UAMP's share of San Juan 
capacity, 

0 Increasing thermal generation in the SCE area by 130 MW to replace the San Juan 
capacity owned by the municipal utilities within the SCE area (Anaheim, Azusa, 
Banning, and Colton). 

o Increasing thermal generation in the LADWP area by 20 MW to replace Glendale's share 
of the San Juan capacity. 

o Increasing thermal generation in the IlD area by 104 MW to replace HD's share of the 
San Juan capacity. 

o Increasing thermal generation in the M-S-R member systems by 144 MW to replace M-S- 
R's share of the San Juan capacity. 

o Turning on approximately 100 MW of previously unused generation in the PNM area. 

• Utilizing the capacity from IPP projects in Arizona which had previously been assumed to 
be scheduled to California to replace the remaining approximately 1,050 MW of lost 


The total gross capacity of San Juan Units 1-4 modeled in the Four Corners Retirement 
Case was 1,791 MW and the total station service load for these four units was modeled 
as 177 MW 
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generation. This was accomplished by: 

o Turning on approximately 50 MW of previously unused thermal capacity in the SCE 
area, and 

o Turning on approximately 160 MW of previously unused thermal capacity in the San 
Diego area, and 

o Turning on approximately 840 MW' of previously unused thermal capacity in the PG&E 
area (such was necessary because there was no additional, unscheduled thermal 
capacity in the SCE or SDG&E areas). 

Results of Technical Studies 

Category B outages of the 345-kV and 500-kV lines and transformers in the Study Area 
were simulated on the San Juan "Off-Line" Case and compared to the results for the 
Four Corners "Retirement" Case to assess the impacts if the four units at San Juan were 
off-line. In summary, these studies indicated that taking San Juan off-line: 

• W'ould result in "new" overloads of: 

o As high as 6% on APS's Verde-Yavapai 230-kV line 
o As high as 4% on the Person-Prosperity 115-kV line in the PNM area 
o As high as 2% on the Prosperity-Kirtland ll5-kV line in the PNM area 
o As high as 2% on the Nucla-Cahonc 115-kV line in southern Colorado. 

• Would increase the number and/or severity of overloads on the following elements: 

o Gladstone-Clapham llS-kV line - Number of overloads increases from one to two and 
the worst overload increases by 2% 

o Gladstone-Springer 115-kV line - Number of overloads does not increase but the 
magnitude of the worst overload increases by 7% 

• Would result in the post-outage voltage deviation at the Ojo 345-kV bus in northern New 

Mexico increasing by about 4% (from about 9% to about 13%). 
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Visual Difference Between 


New Mexico State Implementation Plan costs = $77 million with result of '5.89 delta dv. 










123 


Cnngrcas of flic lIuitL’ii States 

iHasliiiuitou, D(C 20313 


November IS, 20 i I 


Tile lldiiorabic Lisa Jackson 
\dniinisiraior 

Kn\ ironnicmal Proleclion Agency 
1200 Pcnnsv'lvania /Viciuie \. W, 

A asiiinglon. DC 20460 

Dear Atiniinislralor Jacksiin: 

■As ( eS, Represcinalir'cs ol’a con.siimcr-ou'iicil iililil) lhal is a partial ounerol'tlie San 
Juan (icncrating Station (SJGS) in New Mexico, we respectfully rci|ucst your assistance in 
meeting federal liPA Regional Ma^e requirements with the most cost-elTcctive technology 
tk'scribe(.l below. 


file M-S-R Public Power Agency in California is jointly owned by the .Modesto 
Irrigation District, serving tlie City of Modesto and portions of Stanislaus and San Joaquin 
Counties, tind tlie municipal utilitie.s .serving the Cities of Santa Clara and Redding. The M-S-R 
consiituem members collectively own 2S.8 percent of the SJGS l.hiit 4. All of these con.sumer- 
owned titilities actively support effort.s to meet federal liP.A Regional I laze requirements. All are 
making signilictini aiul costly investments to meet stale energy requirements, including a .20- 
pcrccnt reduction in tlreenhou.se Gas IGI IG) emissions (SO percent by the year 20,i0) and a .T'- 
pereem renewable energy standard by the year 2020. 

(On June 2. 2l.i I 1 , New Mexico's F.nvironment Department unanimously approved a State 
Implementalion Plan (SIP) to rctrolll SJGS with Selective N'on-Calalytic Reduction technology 
(SNC'R) to retlucc regional haze and meet federal air quality goals. The S.NCR option achieves 
ERA'S established presumptive ,NOx limit, reduces NO.x that comributes to haze by an additional 
4.000 tons per year tind also results in visibility improvements. The plan meets Clean Air .Act 
standards and has an estiniateil capital installation crest ofS74 million. 

We understand, prior to the SlP’s being approved by the State ul New .VIe.xico. l...S.-|- lfA 
Region 6 i .siied it ■. own Federal Implcmeiualion Plan (FIP) to incei the same fotieral air quality 
coais an.i suir.scquciUly published the same in the i-edera! Register. I he fericral ;)l;in calls lor ihe 
in-aTI.'iiioi) of Sciccti'.'c Catalyiie Reduction (SCRi technology, at ,i cost til' more than fi??') 
iiniiioM. S(, K technology wouki remove a greater aiiioui'.t of the NGx pollutant, however, the 
\ isihiin.v improvcincii: gained is minimal as compared to tlie New Mexico plan. 
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f iiu I ii>norLil)lc Lisa .hlck^o^ 
November 18, 20 i i 
I’aue 2 


M-S~R Public Fouer Agency und its public pouer parlners. who are cliaiged with the 
dclic ery ot'alTordablc, rclitiblc energy to their customers, are already making enormous 
cn\ ironnicntal strides as required under California law. ['he added lay er ol hPA's SCR 
requirenient at S.KiS would be (Lscally paiirrul, with each of the M-S-R Public Power Agency 
coirsiiuient member's 2 1 0.000 customers obligated to pay up to $660 each for their utility's 
llnaitcetl share ofthe SCR retrotit. This additional cost would be a hard pill to swallow for 
residents of Cali Torn la's Central Valley, which has some ofthe highest lew els of uneniploynient 
in the Slate. 

Before your agency requires a technology that is roughly 1 3 times the cost of the SNCR 
tinJ produces niininuil eisihility improvement, we respcctfuliy request careful consideration of 
the lechnical. us well as consumer impacts when analyzing the two options. Furlhcr. wc note that 
on .August 1. ,d0l I. your .Assistant .Administrator for Air and Radiation infornied my colleagues, 
the Monorable Mary Bono .Vlack. the 1 lonorable Gary (i. Miller, and the Honorable .loe Baca, 
that PP.A would ■'I'uily consider the information in the New .Mc.sico SIIC and take appropriate 
action." 


\Ve respeell'ully request your a.ssislancc with this important intilter and that fP.A 
wilhdraw'S its I’ll’: while, pur.suant to .Section !0I ofthe Clean .Air .Act. EPA looks to approve the 
New Mexico SIP including both its Irilerstale I'ransport and Regional Haze components. 


Sincerelv. 



•"s, /O /O 
^ -L>< 


Rcpiv^>cnlai)\v 


V 


DENNIS CARIXVV 
I '.S. Represcnhitive 
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June 13,2011 


The Honorable Lisa Jackson 
Administrator 

Environmental Protection Agency 
1200 Pennsylvania Avenue N.W. 

Washington, DC 20460 

Dear Administrator Jackson: 

As a U.S. Representative of a consumer-owned utility that is a partial owner of the San Juan 
Generating Station (SJGS) in New Mexico, 1 respectfully request your assistance with regard to 
federal EPA Regional Haze requirements. 

The Imperial Irrigation District (IID), which provides electricity to my California Congressional 
District, together with the municipal utilities serving the Cities of Azusa, Banning, Colton, and 
Glendale, collectively own 42 percent of the SJGS Unit 3 through the Southern California Public 
Power Authority. The City of Anaheim’s utility owns 10 percent of Unit 4, directly. All of these 
consumer-owned utilities actively support efforts to meet federal EPA Regional Haze 
requirements. All are making significant and costly investments to meet state energy 
requirements, including a 30 percent reduction in Greenhouse Gas (GHG) emissions (80 percent 
by 2050) and a 33 percent renewable energy standard by 2020. 

On June 2, New Mexico's Environment Department unanimously approved a State 
Implementation Plan (SIP) to retrofit SJGS with Selective Non-Catalytic Reduction technology 
(SNCR) to reduce regional haze and meet federal air quality goals. The SNCR option achieves 
EPA’s established presumptive NOx limit, reduces NOx which contributes to haze by an 
additional 4,900 tons per year and also results in visibility improvements. Its capital installation 
cost is approximately $70 million, and meets EPA standards. 

1 understand, prior to the SIP’s being approved by the State of New Mexico, U.S. EPA Region 6 
issued its own Federal Implementation Plan (FIP) to meet the same federal air quality goals. The 
federal plan calls for the installation of Selective Catalytic Reduction (SCR) technology, at a cost 
of more than $900 million, SCR technology would remove a greater amount of the NOx 
pollutant; however, the visibility improvement gained is minimal. 

IID and its public power partners, who are charged with the delivery of affordable, reliable 
energy to their customers, are already making enormous environmental strides as required under 
state law. The added layer of EPA’s SCR requirement at SJGS would be fiscally painful, with 
each of the IID’s 140,000 customers obligated to pay $850 each for the utility’s financed share of 
the SCR retrofit. A bill this size would be a hard pill to swallow for residents in the Imperial 
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County, which has sonic of the htghc.sl levels ol' imoniploymciu in the Slate. Dilicr Calilbmia 
cusloiiici's wouki pay as niuch ;is .'i>2.25U each. 


Bclorc your agency rct|iih e,s a technology that is roughly 1 3 times the cost of the SNCR and 
produces minimal visibility improvement, 1 respeetrully request carelul consideration oftlie 
lechiiicat, as well as consumer impacts when unaly/.iiig the two options, hunher, 1 hope that 
liPA will .share wiili me il.s asses.smem, prior to release ofa final tlecision tilTecliiig our 
conslituenls and their inveslmcnt in SJGS. 



■idB Pll.Nl-iR 
vlembcr ofCoiigre.ss 


BiVck 

2.581566 
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(•inuijrejsa of llfi* liluiltTi i?lali,'s 

Itlittiliiuijinu, tlO' 10313 


June 3, 201 1 


The Honorable Lisa Jackson 

U.S. Environmental Protection Agency 

Ariel Rios Building 

1200 Pennsylvania Avenue N\V 

Washington, DC 20004 

Dear Administrator Jackson; 

As U.S. Represcntative.s of municipal utilities and local olTicial.s who arc stakeholders and 
owners of the San Juan Generating Station (SJGS) in New Mexico, we respectfully reque.st your 
assistance in moving forward with the most cost effective technology to reduce regional haze 
related to generation from the plant. 

rite California utilities run by the Cities of Azusa, Banning, Colton, Glendale, and the Imperial 
Irrigation District, collectively own 42 percent of the SJOS Unit .3 (through the .Southern 
California Public Power Authority). The City of Anaheim’s utility own.s 10 percent of Unit 4, 
directly. a\ 11 of these consumer-owned utilities actively support efforts to meet federal EPA 
Regional Ilazo rcquireincnt.s. These .same constituents are on track to juake significant and 
costly strides to achieving state energy requircinents, including a reduction in Greenhouse Gas 
(GHG) emissions by 30 percent (80 ircrecnt by 2050) and meeting a 33 percent renewable energy 
standard by 2020. 

On February 28, New Mexico’s Environment Department filed a .Stale Implemenlation Plan 
(SIP) to retrofit SJOS with Selective Non-Catalytic Reduction technology (SNCR) to reduce 
regional haze and meet federal air quality goals. Prior to the SIP being filed, U.S. EPA Region 6 
i.ssued its own Federal Implementation Plan (FIP) to meet the same federal air quality goals, 
which calls for the installation of Selective Catalytic Reduction (SCR) technology. 

While the SCR technology, at a cost of more than ,t900 million, would remove a greater amount 
of the NOx pollutant which contributes to haze, the visibility improvement gained is minimal, 
SNCR achieves EPA’s established presumptive NOx limit, reduces NOx by an additional 4,900 
tons per year and also results in vi.sibility improvements. Thus, SNCR is cost-effective at a 
capital installation cost of approximately $70 million, while still meeting the EPA .slnndard.s. 

'I'lic.sc utilities, which are charged with the delivery of affordable, reliable energy to their 
customers, are already making enormous strides as required under state law (AB 32), including 
maximizing energy efficiency, increasing tlicir renewable resources to 33 percent by 2020 and 
meeting GHG reduction requirements. The added layer of RPA’s pos.siblc ,SCK. requirement at 
S.IG.S would be fiscally painful, with each of our comstituciits having to pay between $272 to 
more than $2,250 for their utilities’ financed share of the SCR retrofit. Before your agency 
requires a technology that is roughly 13 times the cost of the SNCR and produces minimal 
visibility improvement, \vc would respectfully request careful eonsideratiou of the technical, as 
well as consumer impacts when analyzing the two options. 



I.cilcr lo Administrator Lisa Jackson 
June 3, 201 1 
Page 2 
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Again, we respect full)' request your assistance with this importaitt matter, and that lil’A may 
share witli us your decision prior to release of the final decision affecting our constituents and 
their investment in SJGS. 


Sincerely, 


JERRY l.FWIS 


iMembcr of Congress 





nmi 


Cl 


it 


iV|\RY BpNO MACK 
Member Af Congress 
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UNITED STATES ENVIRONMENTAL PROTECTION AGFNCV 
WASHINGTON, D C 204B0 


AUG - 1 20tt 


The Honorable Mary Bono Mack 
U.S. House of Representatives 
Washington, D.C. 205 1 5 

Dear Congresswoman Bono Mack: 

Thank you for your letter of June 3. 2011 , co-signed by Congressman Jerry Lewis, requesting that the 
U.S. Environmental Protection Agency move forward with approval of the most cost effective 
technology to reduce regional haze-related air pollution from the San Juan Generating Station (SJGS) in 
New Mexico. 

On January 5, 201 1 , in the absence of an approvable State Implementation Plan (SIP) from New 
Mexico, we proposed a Federal Implementation Plan (FIP) to address Clean Air Act requirements that 
emissions from sources in one state do not interfere with the visibility protection programs of other 
slates. In our assessment of New Mexico’s sources we found’that, with the exception of SJGS, New 
Mexico’s sources are sufficiently controlled with respect to their visibility impacts in other states. For 
SJGS we proposed specific emission limits to eliminate this source’s interference with neighboring 
states’ visibility goals for their national parks and wilderness areas. 

As you are aware, we proposed to find that the Best Available Retrofit Technology (BART) to limit 
emissions of nitrogen oxides (NOx) from SJGS was selective catalytic reduction (SCR). In proposing 
this determination, we evaluated all NO* reduction technologies, including selective non-catalytic 
reduction (SNCR). We also evaluated the visibility improvement that could be expected to result from 
the installation of SCR, SNCR and other NOx control technologies. 

Our analyses found that in terms of the amount of NOx reduced relative to the cost of control, SCR was 
very cost effective. Other technologies that we evaluated, including SNCR, were less expensive, but did 
not result in significant visibility improvement. The EPA’s proposed estimate of the cost of SCR on all 
four units at SJGS is well within the range that other states and the EPA have found cost effective as a 
basis for selection of SCR as BART. We are evaluating comments we received concerning our cost 
evaluation which may cause us to modify it in our final action. 

We are aware of the concerns of the numerous utilities that own an interest in SJGS. Our Region 6 staff 
has met with management of the facility a number of times to discuss their concerns and I have spoken 
with them as well. We also appreciate PNM hosting the EPA Region 6 staff on a tour of the facility on 
May 19, 2011. In response to a request for more time, we also extended our public comment period so 
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all opinions on our FIP could be voiced. Most recently, members of my staff and staff from the EPA’s 
Region 6 and Region 9 offices participated in a conference call with staff from your offices and several 
of your colleagues’ offices to discuss the FIP proposal for SJGS. 

Wc received the New Mexico regional haze SIP on June 24, 201 1 . This SIP submission includes a 
revised NOx BART evaluation for the SJGS that would rely on SNCR in lieu of SCR. As part of our 
NOx BART evaluation for the SJGS, we did consider SNCR in our proposal, but rejected it in favor of 
SCR, which although more expensive, remained cost effective and is predicted to produce significantly 
more visibility improvement at the 1 6 Class I areas wc examined. Howe\'er, wc will fully consider the 
information in the New Mexico SIP, and take appropriate action. In the meantime, wc are reviewing and 
responding to the many comments we received during our comment period and public hearing process. 
We intend to carefully consider these comments as we make a final decision. .As part of this review, wc 
will address the disparity between the HPA and PNM cost estimates. 

In light of your interest in this action, we will do our best to make you aware of the Agency’s final 
action on this matter before it is announced publicly and published in the Federal Register. Again, thank 
you for your letter. If you have further questions, please contact me or your staff may call Diann Frantz 
in the EPA's Office of Congressional and Intergovernmental Relations at (202)-564o668. 


Sincerely, 



Assistant Administrator 
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Joint Petition Of The Natural Resources Defense Council and The 

Sierra Club 

For Initiation Of A Rulemaking Regarding 
California’s Emissions Performance Standard 


I. Introduction 

Pursuant to Title 20, Section 1221 of the California Code of Regulation.' the 
Natural Resources Defense Council (NRDC) and Sierra Club jointly file this petition to 
request the California Energy Commission (CEC) initiate a rulemaking proceeding to 
ensure that current practices of California publicly-owned utilities (POlJs) meet the 
requirements of Senate Bill 1368 (Perata, Chapter 598, Statutes of2006) and California’s 
Emissions Performance Standard (EPS). Specifically. NRDC and Sierra Club request the 
following actions: 

(1 ) modify Section 2907 to require mandatory reporting requirements when 
POUs make investments in existing coal plants: and 

(2) clarify that under current law. POU investments in existing coal plants are 
subject to the filing requirements of Sections 2908 and 2909. 

A review of past and planned expenditures at existing coal power plants owned or 
contracted to California POUs shows that POUs have made and plan to make substantial 
capital investments in plants that do not meet the EPS. In light of these past and planned 
expenditures, we request that the CEC initiate a rulemaking to amend its existing 
regulations implementing the EPS in order to ensure ongoing transparency and 
monitoring of any investment at POU-owned and contracted coal plants. As part of this 
rulemaking, we request that the CEC clearly articulate a set of criteria for POUs to 
consider in determining whether a particular investment is subject to the requirements of 
SB 1368 and the EPS. 

At this time, NRDC and Sierra Club do not seek to initiate an enforcement action 
for any particular violation of the EPS. Rather, we request a prospective rulemaking to 
clarify that POUs fully understand the requirements imposed by the EPS and to ensure 
that future investments by POUs do not violate existing law. Nothing in this petition 
constitutes a waiver by NRDC or Sierra Club of their right to request at a later date an 
enforcement action pursuant to Section 291 I for past or future violations of the EPS. 

II. Backgroind 


^ Unless otherwise stated, all further references to code sections refer to the F.nergy Commission’s 
regulations under Title 20 of the California Code of Regulations. 


NRDC and Sierra Club Joint Petition 
November 14. 201 1 


I 
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SB 1 368 was signed into law on September 29, 2006. The law requires the 
California Public Utilities Commission (CPUC) and the CEC to establish a greenhouse 
gas emissions performance standard and to implement regulations for all long-term 
financial commitments in baseload generation made by load serving entities (LSEs) and 
POUs. respectively. The CPUC adopted its regulations for the incestor-owned utilities 
(lOUs) and other LSEs in January, 2007. The CEC adopted EPS regulations for POUs in 
October 2007.’ 

The regulations implemented by the CPUC and CEC under SB 1 368 are expected 
to result in significant G1 IG emissions reductions. The greenhouse gas emissions 
performance standard is not to exceed the rate of greenliouse gases emitted per megaw att- 
hoiir associated with combined-cycle, gas turbine baseload generation. The CEC's 
regulations establish an emissions performance standard of 1 . 1 00 pounds (0.5 metric 
tons) of carbon dioxide per megawatt hour of electricity. This standard was established in 
consultation with the CPUC and the California Air Resources Board and is the same 
standard adopted by the CPUC. 

The objectives of the EPS regulations are to avoid new long-term investments in 
highly polluting power generation to minimize the significant and under-recognized cost 
of greenhouse gas emissions, and to reduce potential financial risk to California 
consumers for future pollution-control costs. The law has two effects: (I ) to close off the 
po.ssibility of California utilities or energy service providers (ESPs) developing or signing 
new contracts with baseload power plants that do not meet the EPS; and (2) to require 
California utilities and ESPs to refrain from making any new ownership investments in 
their existing non-compliant coal plants, unless they can bring those plants into 
compliance with the EPS. 

Since the passage of the California EPS, no California utility has proposed 
investment in the development or purchase of new coal plants. Utilities appear to clearly 
understand that the EPS prohibits investments in new coal plants without carbon capture 
and sequestration because they would not meet the standard. However, past and planned 
expenditures at existing coal plants suggest that utilities do not properly understand the 
requirements of the EPS with respect to existing plants. 


III.Tl.MING 

Recent and upcoming EPA regulations will require owners of existing coal-fired 
power plants to decide whether to make significant capital investments in environmental 
compliance retrofits, or whether to pursue a different strategy that could lead to 
retirement or natural gas re-powering of coal plants. As discussed in more detail below, 
all existing coal plants are "non-deemed compliant” facilities under the EPS becau.se their 
grecnhoii.se gas emissions exceed the standard. Yet California faces the prospect that 
several POUs will commit hundreds of millions of dollars toward compliance retrofit 
costs to these facilities. Such investments could significantly extend the effective lives of 
these plants, contrary to the intent of SB 1368. The CEC’s oversight is therefore 


^ 20 CCR 1 1 § 2900 el seq. 


NRDC and Sierra Club Joint Petition 
November 14. 201 1 


2 



133 


necessary to provide a clear and transparent criteria and review of all POIJ long-term 
capital investments in coal-fired power plants. 

IV. iDENTtFlCA 1 ION OF PETITIONERS (§ 122T(,A)(1)) 

NRDC is a non-profit membership organization with over 250,000 members and 
online activists in California and a longstanding interest in minimizing the societal costs 
of the reliable energy services that Californians demand. Sierra Club is a national, non- 
profit membership organization with over 600.000 members nationwide, and over 
150,000 members in California. Sierra Club's most important priority is to help speed the 
country's transition from an energy economy dependent on fossil fuels to a robust clean 
energy economy based on renewable energy. 


Noah Long 

Natural Resources Defense Council 
1 1 1 Sutter St. 2()th Floor 
San Francisco. CA 94104-4540 
Phone; (415) 875-6100 
nlongfrfairdc.org 


Travis Ritchie 

Sierra Club Environmental Law 
Program 

85 Second Street. 2nd Floor 
San Francisco, CA 94105 
Phone: 415-977-5727 
travis.ritchie@sierraclub.org 


V. Nature of Existing EPS Requirements For Investments in Existing 
Facilities { § 1221(a)(2)) 

The CPUC monitors proposed investments in non-compliant facilities by 
California’s lOUs. Last year the CPUC ruled on a petition for modification from 
Southern California Edison (SCE) regarding SB I368's applicability to proposed retrofit 
investments at the Four Corners coal plant in New Mexico.^ The CPUC’s ruling 
explicitly limited new- long term investments by SCE in the plant. The ruling provided a 
clear signal to SCE and other lOlJs that California law does not allow further investments 
in non-compliant facilities.'* 

Similar to the lOUs, various California POUs have significant contractual or 
ownership stakes in out-of-state coal plants that do not meet the EPS, (See Attachment 2 .) 
However, unlike the CPUC, the CEC docs not yet require a transparent review of 
proposed investments at these coal plants. As a result, it is unclear whether POUs have 
consistently complied with the EPS. or whether POUs have misinterpreted the 
applicability of the CEC regulations with respect to investments in existing facilities. 


' D. 10-10-016 October 1 4. 20 1 0 ( R. 06-04-009). 
* Id. 
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The prohibition in SB 1368 against further capital investment in coal-fired power 
plants is clear, providing that: 

No load-serving entity or local publicly owned electric utility may 
enter into a long-term financial commitment unless any baseload 
generation supplied under the long-term financial commitment 
complies with the greenhouse gases emission performance 
standard established by the commission, pursuant to subdivision 
(d), for a load-serving entity, or by the CEC, pursuant to 
subdivision (e). fora local publicly owned electric utility.’ 

Thus far, the CEC has not monitored investments in existing coal-fired power 
plants that are currently under contract to California POUs, none of which meet the EPS. 
To this point, not a single POU has submitted compliance filing.s for covered 
procurements at existing power plants. This lack of transparency is likely the result of 
a potentially incorrect and non-uniform interpretation by POUs of the compliance 
requirements established by the CEC. 

'fhe CECN EPS regulation, at 20 CCR 1 1 § 2907, allows a POU to request CEC 
review of proposed investments or "prospective procurements. POUs must also make 
compliance filings under 20 CCR 1 1 § 2908 and 2909 for "covered procurements."’ 
which the regulations define to include "new ownership investments." * Notwithstanding 
these provisions, not a single POU has (lied a request for review or a compliance filing 
for investments in existing coal plants.’ These omissions presumably stem from unilateral 
determinations made by POUs that such investments arc not "prospective procurements" 
or "covered procurements" and therefore are not subject to the CEC's regulations. This 
interpretation by POUs has potentially led to incorrect and non-uniform interpretations of 
the definitions of "covered procurement" and "new ownership investment": 

"Covered procurement" means:'® 

(1) A new ownership invesImeiU in a huseloud generation 
powerplant, or 

(2) A new or renewed contract commitment, including a lease, 
for the procurement of electricity with a term of five years or 
greater by a local publicly owned electric utility with: 

(A) a baseload generation powerplant. unless the 
powerplant is deemed compliant, or 


■'Cal. PU Code 8341 (a) 

" 20 CCR I 1 S 2907 
’ 20 CCR 1 1 §2901 (d) 

* 20 CCR I 1 §2901 (j) 

' CITE (make at least some mention of how we know that) 
20 CCR 1 1 p90l (d) (emphasis added) 
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(B) any generating units added to a deemed-compliant 
baseload generation powerplant that combined result in an 
increase of 50 MW or more to the powerplant's rated 
capacity. 

■‘New ownership investment” means:" 

(1 ) Any investments in construction of a new powerplant; 

(2) The acquisition of a new or additional ownership interest in 
an existing non-deemed compliant powerplant previously 
owned by others; 

(3) Any investment in generating units added to a deemed- 
compliant powerplant, if such generating units result in an 
increase of 50 MW or more to the powerplant’s rated capacity; 
or 

(4) Any investmeni in an existing;, non-deemed compliant 
powerplant owned in whole or part by a local publicly owned 
electric utility that: 

(A) is designed and intended to extend the life of one or 
more generating units by five years or more, not 
including routine maintenance; 

(B) results in an increase in the rated capacity of the 
powerplant, not including routine maintenance; or 

(C) is designed and intended to convert a non-huseload 
generation powerplant to a hasehad generation 
powerplant. 

The CEC's EPS compliance requirements apply to "covered procurements.” 
which in turn incorporates the term '‘new ownership investments.” While "new 
ownership investments” clearly include construction of new povverplants, POUs appear to 
have interpreted the term to exclude various types of investments in existing coal 
facilities. For example, the Southern California Public Pow'er Authority (SCPPA) issued 
a resolution in 2009 finding that a proposed investment in the San .luan Generating 
Station "constitutes routine maintenance and is not a ‘Covered Procurement' pursuant to 
the regulations promulgated by the California CEC... pursuant to SB 1368. While we 
make no judgment at this time on SCPPA’s determination regarding the applicability of 
SB 1368 to that particular investment, it is an example of the type of non-uniform and ad 
hoc interpretation that raises concern. 

As discussed further below. NRDC and Sierra Club found ample reason to believe 
that California POUs have made investments and are considering further significant 
investments in existing coal plants that do not meet the EPS. Although the POUs may 
have reason to believe that making, or considering, investments in coal plants are not 


" 20 CCR 1 1 §2001 (j) 

" SCPP.'V Resolution No. 2009-2.2, February 19, 2009 (.Attachment 3). 
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"new ownership investments” subject to the EPS. under current practices those 
determinations are not independent or subject to public scrutiny. 

We request that the CEC develop clear criteria for POL's to guide them in 
determining whether a particular investment in an existing plant is subject to the tiling 
requirements of 20 CCR 1 I §§ 2908 and 2909. 


We further urge the CEC to amend its reporting and compliance regulations to 
require the POUs to submit compliance filings for all past’’ and planned investments in 
plants not meeting the EPS. Such a filing would allow the CEC to publicly, transparently, 
and consistently review past and planned investments to independently determine 
compliance with SB 1368 in a manner that individual review by POUs cannot achieve. 


VI. A Review of Past and Planned Investments Demonstrates a Need for 
CEC Rui.emaking (§ 1221(a)(3)) 

A. Existing Ownership Interests 

The table included at Attachment 2 identifies the California POUs that have 
significant interests in out-of-state coal power plants, which do not meet the EPS. During 
the period after the passage of SB 1368. POUs continued to make substantial capital 
investments in .several coal plants. The following are a few’ example.s of such 
investments. 


I , San .luan Generatint; Statio n 


The San .luan Generating Station provides a troubling example of continued long- 
term investments by California POUs in an old and dirty facility that does not meet the 
EPS. 

• In response to a 2005 consent decree, the owners of the San Juan Generating 
Station began a four-year $340 million pollution upgrade project to bring the 
plant into compliance with air quality laws for particulate matter, NOx, and 
SOi emissions,''* SCPPA alone paid approximately $80 million in capital 

costs.'*’ 

• On February 1 9, 2009, SCCPA authorized the replacement of a high 
pressure/intermediate pressure turbine for San Juan Generating Station unit 
3.’*’ At the time SCPPA made its decision to undertake this upgrade, PNM 


' ’ Commencing with the passage of SB 1368 in September, 2006. 

" Rebuttal Testimony in Support of Stipulation of Patrick J. Themig, In the Muller of I he Applicalion of 
Public Service Company ofSeiv Mexico for Revision to its Retail Electric Rotes, etc.. .April 25. 201 I . New 
Me.xico Public Regulation Commission Case No. 10-00086-UT, p.7. 

" SCPP A San Juan Unit 3 Status Report, July 2008 (.Attachment 4). 

SC'PP.A Resolution No. 2009-23, February 19, 2009 (.Attachment 3). 
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estimated the total cost for the turbine at approximately $14.3 million.'^ 
SCl’I’A's resolution approving the expenditure concluded that for purposes of 
SB 1368, the turbine replacement constituted ’‘routine maintenance^’ and 
therefore did not violate the emission performance standard. However, there is 
no CEC guidance or history of enforcement that indicates whether SCPPA’s 
own interpretation of the turbine expense as “routine maintenance" is valid. 

• In 2009, SCPPA reported a $7 million advance payment of O&M in the San 
.liiati Project.'* 

2. Intermountain Power Project tlPPt 

Over the past several years, the owners of the IPP coal-fired units in Utah made 
several substantial modifications, including cooling tower additions, high pressure 
turbine replacements, boiler capacity additions, distributed control system replacement, 
scrubber outlet modifications and rebuilds, and induced draft fan drive replacement. 

These modifications have decreased emissions and increased plant efficiency. 

Importantly for this context, they have also increased the plant’s capacity by 140 MW, 
resulting in a 68 MW increase in available capacity for LADWP,'‘^ 

3. Navajo Generating Station 

The Navajo Generating .Station completed the installation of scrubbers to remove 
SOx in all three units of the plant and began to install iow-NOx burners to reduce NOx 
emissions starting with Unit 3 in 2009. Stringent NOx emissions control requirement by 
the federal government may require Navajo Generating Station to install Selective 
Catalytic Reduction, which could cost a total ofSbOO million, or $127 million for 
LADWP.-" 

The investments described above are just a few examples of ongoing capital 
investments in non-deemed compliant facilities that California POUs have made after the 
implementation of SB 1368 and the CEC's EPS regulations. New ownership investments 
are expressly prohibited by the CEC’s regulations, but there is little if any information 
available to review these procurements. As POUs continue to face significant capital 
investments at coai-flred generation units due to the aging of the coal fleet as well a.s new 
and upcoming regulations, a lack of CEC oversight and enforcement could result in 
multiple violations of the EPS. 


SC'PP.V San Juan Unit 3 Status Report, December 2008 (Attachment 5). 

* SCPP.A, "Independent Auditor’s Report and Combined Financial Statements,” 2009, at p.4 available at: 
iipp: itownloads Ajinu aPodORep u-n sc nixi 2008 t4\Al. i S.ndt’. 

' ' LADVV'P, "2010 Power Integrated Resource Plan: Final,” p.F-5 (Dec. 1 .3 2010) available at: 
u 1 1 ' ' . w \ V , 1 a d w p V u [ ! i ! : i .1 u p: cm s J : id -.voO 1 4239. pd t 

’’ Id. at p. F-5-6. 
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B. Planned Investments at Existing Coal Plants Constitute “New Ownership 

Investments” 

The CEC must act quickly to provide guidance to POUs and prevent further 
investments in coal-fired generating units that may violate California law. POUs face 
substantial capital investment decisions in the veiy near term. Based on limited publicly 
available information, the non-EPS compliant plants have already undergone or are 
considering significant alterations, expansions and investments involving potential long- 
term investments from California POUs. 

For example, proposed regulations may change the way coal combustion residues 
are handled and stored at IPP and Navajo generating station. '' If implemented, the rules 
w'ould require the phase-out of wet handling systems and surface impoundments of 
bottom ash and the subsequent permitting and installation of lining under fly ash landfills. 
The facilities would have to conduct additional groundwater monitoring, and provide 
closure and post-closure care of the surface impoundments and landfills. California POUs 
account for 75% of the purchased generation of the Intermountain Power Project in Utah, 
and LADWP has a contract to receive 21.2% of the Navajo Generating Station output 
through 2019.“ These coal plants have faced and will continue to face ongoing capital 
investment requirements for environmental compliance measures that go far beyond 
routine maintenance expenditures. Continuing to invest in these plants exposes California 
consumers to financial risks associated with future compliance costs as well as future 
reliability risks in electricity supplies. SB 1.368 expressly identified the reduction of these 
risks as a goal of the greenhouse gas EPS.'^ 

The San Juan Generating Station provides perhaps the most substantial example 
of major capital investments that will be required in the near term. On August 5, 201 1. 
EPA announced its final decision to require the installation of Best Available Retrofit 
Technology (BART) pollution controls on the San Juan Generating Station coal-fircd 
powerplant near Farmington, New Mexico that would include installation of selective 
catalytic reduction (SCR) technology."'* EPA estimated that the cost of compliance could 
reach $345 million,^^ and Public Service Company of New Mexico (PNM), which owns 
approximately half the plant, estimated the cost of compliance at over $750 million,^*’ In 
either case, the retrofit costs to continue to operate the San Juan Generating Station 
would be substantial. 


" Id. at P.C-2T 

POU contract/ownership status from California Energy Commission, “An Assessment of Resources 
Adequacy and Resource Plans of Publicly Owned Utilities in CaliforniaC staff report {Nov. 2009). 
availabie at; iuqs, -cmcvcv -ca.go\. :iH)9pu!yiic-;ttH’ns.A1rt/-:,'0|f 1 C- 1 Pi 

SB i368 (2006), Sections UO-O)? 

-"EPA Final BART Rule, 40 CFR Part 52, EPA-R06-OAR-20 1 0-0846. 

"id. 

PNM Press Release, August 5, 20I I. available at 
WWW. ptim.com/nevvs/201 l,/0805_epa_decision_bart.htni. 
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Several California POL's have ownership stakes in the San Juan Generating 
Station, SCPPA holds a 4 1 .8% ownership interest in Unit ?i on behalf of Five of its 
members: the City of Azusa; the City of Banning; the City of Colton; the City of 
Glendale; and the Imperial Irrigation District/^ The MSR joint powers agency'* owns a 
28.7% interest in Unit 4, and the City of Anaheim has a separate 10% ownership interest 
in Unit 4. Together, these California public entities represent 24.5 1% of the common 
ownership interest in the San Juan Generating Station.*'* By contract, capital 
improvements at the San Juan Generating Station that exceed $5 million require an 82% 
majority vote of the co-owners.'’“ Large capital investments such as the SCR controls 
therefore require at least one California owmer to approve the expenditure. If the 
California owmers do not vote to approve the capital investments in SCR, which is 
prohibited under California law, then the improvements should not go forward and 
California owners should not have to pay the costs of those improvements.^' 

Given the ownership structure of the San Juan Generating Station, it is within the 
discretion of the California owners to decide whether to invest hundreds of millions of 
dollars in the SCR controls required by EPA’s BART determination, or whether to refrain 
from making new capital investments in the plant. The BART compliance costs are not 
routine maintenance expenses; the SCR controls are substantial investments designed to 
extend the legal and functional life of the San Juan Generating Station by bringing its old 
and dirty coal units into environmental compliance undercurrent law. in accordance with 
SB 1368, the CEC's greenhouse gas EPS expressly prohibits this type of new ow nership 
investment.’" 

The SCR costs described above are not the extent of future capital investments at 
San Juan. Other costs include controls to contain coal ash and scrubber waste, 
compliance with upcoming greenhouse gas cap-and-trade regulations, and potential 
remediation liability for groundwater contamination. These mounting environmental 
compliance costs will continue to accrue if California's POUs do not abide by the EPS 
and cease new ownership investments in these plants. 


“ POU contraci ownership status from California Energy CommissiotK "An Assessment of Resources 
Adequacy and Resource Plans of Publicly Owned Utilities in California." staff report (Nov. 2009), 
available al: .ca.U' -'2 009pu biic: nions-'C' nf'-2i)0-2tiU9- U i 9 ("'(■■ ■(.'- 200- 20(1 9 -0 1 P.P !)!'. 

MSR is a joint powers agency consisting of the City of Santa Clara, the City of Redding, and the 
Modesto Irrigation District. 

.Amended and Restated San Juan Project Participation Agreement. § 6.2.6, March 23. 2006 (Attachment 

6 ). 

Amended and Restated San Juan Project Participation Agreement, § 18.4.2, March 23, 2006 
(.Attachment 6). 

’’ To the extent that California POUs believe they would be forced by contract obligations to participate in 
SCR or other major investments even after voting against such investments, § 20 CCR M 2913 requires 
those POUs to flic a petition with the CEC requesting an exemption. 

Title 20, Cal. Code of Regs. §§ 290I(J)and 2902(b). 
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VII. Basis of CEC Authoritv (§ 1221(a)(4)) 

Public Utilities Code section 8341(c) requires the CEC to adopt regulations for 
the enforcement of SB 1 368 with respect to a POU to establish a greenhouse gas 
emissions performance standard and to implement regulations for all long-term financial 
commitments in baseioad generation made by POUs. The CEC adopted EPS regulations 
for POUs in October 2007.'^^ Public Resources Code section 25213 provides that the 
CEC shall adopt rules and regulations as necessary. The CEC has the authority to initiate 
a rulemaking to amend its current regulations as requested by this petition because such 
amendment is necessary to clarify that existing law prohibits POUs from making capital 
investments in existing coal plants. 

Vin. Petition Request 1; The CEC Should Develop Criteria to Determine 
Whether a Particiilar Investment in an Existing Coal Plant Constitutes a 
Covered Procurement 

CEC action is necessary to provide guidance to the California POUs that retain an 
interest in coal plants to ensure their investment decisions comply with California law. 
The POUs have interpreted current regulations in a manner that allows them to 
effectively "self-regulate" by making uniiaterai determinations on the applicability of the 
EPS to any given investment. In order to ensure a more consistent and transparent 
process for evaluating potential investments at POU-owned coal plants, the CEC must 
develop clear criteria to evaluate whether an investment constitutes a covered 
procurement under the EPS, These criteria should be added to the existing 
implementation regulations and should supersede the existing structure for determining 
■‘covered procurements." It is incumbent upon the CEC to monitor and enforce 
compliance with the EPS if any POU makes unlawful capital investments in non-deemed 
compliant facilities. 

IX. Petition Request 2: The CEC Should Amend the EPS Regulation to 
Require Monitoring and Approval of all Past and Proposed investments 

The various investments that some POUs have made in coal plants since passage 
of the EPS, as well as the various investments being considered in light of EPA’s pending 
regulations, lead us to conclude that the goal of SB 1368 -to phase out California 
investments in coal- will be undermined unless there is a more clear and transparent 
process to evaluate proposed investments. The CEC should amend its rule to require 
POUs to disclose and file information on any proposed investment in a non-EPS 
compliant facility. We have provided recommended language for such a reporting 
requirement in Attachment 1 . 


20 CCR 1 1 s 2900 et seq. 
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X. CONCLUSION 

For the forgoing reasons, we request the CEC; 

1) Amend 20 CCR i 1 §2907 as recommended in Appendix 1, belov,'. 

2) Develop clear criteria for the evaluation of investments at existing coal plants 
for compliance with the EPS. 


II 
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Reporting requirement recommended language; 

(Criteria for evaluation of covered procurements should be added as a new section 
and is not included here.) 


Commission Evaluation of a Prosp e ct ive Procurement and 


Investments 


(a) A local publicly owned electric utility mav -must. at least 90 days prior to any 
planned investment or procurement, or by January I, 2012 for past investments, provide 
complete documentation for that the Commission to_evaluate a prospective procurements 
or investment at anv facility emitting more than 1 100 lb.s/MWhr fee-at iy of the fo l lowing - : 

( I) a delcMiiiinat i o i vas -t o whetbeea - pro s pect i ve preeurenrent wecdd -e xtend the l i fe 
o f a power plant by S y e a rsr 

(2 ) -{ t- d e torm i nat i en - ar» to whether a prospectivo procurement vvould-eonst i tu te 
r o u tin e maint e nanc e ; or 


(3) a d e t e rminat i on a s- to -w he th e r a - pr es p e clive pr - o c-tH' ement vv e u Id be i n 


(b) A request for e Evaluation of proposed and past investments under this section 
shall be treated by the Commission as a request for investigation under Chapter 2. Article 
4 of the Commission’s regulations. 
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Table: Oiit-of-State Coal Plants Owned by California POUs 


Generating 

Station 

Location 

Nameplate 

Capacity' 

(MWy 

Unit 

# 

CA 

Owner 

CA 

Owner’s 

Share 

(%f' 

Dependable 

Capacity 

(MW) 

Expected 
End of 
Ownership 

Boarciman 

Boardman. 

601 


SDG&E 

15.0% 

89 

12/31, ''20 13"' 

OR 


Turlock 

8.5% 

56 

I2,''3I/2018 





L.ADWP 

48.6%" 

875 

6/15/2027' 





Glendale 

1 .7%”' 

38 

6/l5,/2027 

Inlerinountain 

Delta, IJT 

1640 

1,2 

Pasadena 

4.4%''" 

108 

6/15/2027'"' 

Burbank 

3.4%”' 

60 

6/15/2027 





Riverside 

7.6% 

37 

6/15/2027 





Anaheim 

1 3,2% 

236 

6/15/2027 

Navajo 

Page. AZ 

2406 

i,2,3 

LADWP 

21,2%' 

477 

12,'3I/2019 

Reid Gardner 

Moapa, NV 

295 

4 

CADWR 

67,8%'' 

200 

2013 



555 

3 

SCCPA"" 

41.8% 

232 

10/31, '2030 

San .iuan 

San Juan. 



MSR"’“ 

28.7% 

160 

10/31 .'2030 

NM 

555 

4 

City of 
Anaheim 

10,0% 

50 

10/31/2030 


^ All capacity data from KiA's *‘E\Lsiing Electrical Generating Units by Energy Source, 2008” (preliininary 
data): available at: hup:.. \uv\ v . cia.d o c.eov cnenrelecir ici|y: pa<jc - capacity. e\i:>!iiiviin iishs 20<i8. \ls . 

" POU contract/ownership status from California Energy Commission, “An Assessment of Resources 
Adequacy and Resource Plans of Publicly Owned Utilities in California,” stalT report (Nov. 2009), 
available at: hup p' \v\y, energy, ( 'l;CO?Hh2iH;vuii(rC 
Contract term from SDG&E SECT lOk (liing for I'YOO 
“ LADWP is entitled to receive 44,617% of the plant's capacity rating. L.ADWP has also purchased a 4% 
entitlement of the plant from Utah Power and Light. Both of these entitlements are valid until the 2027 
contract termination date. In addition. LADWP can receive up to an additional 18.168% entitlement under 
the Excess Power Sales Agreement, however this percentage, or portions of this percentage, can be recalled 
from LADWP by other IPP participants, given ceiiain defined advanced notices. The Intermouniain Power 
Agency, which operates the plant, budgeted that L.ADWP would ii.sc 8.8% of this entitlement in 2009 for a 
total share of .53,5%. Over the last several years, some of the Utah municipal participants of the IPP have 
exercised their rccaii rights for IPP power. LADW'P has been receiving approximately 300 :MW from the 
Utah municipalities under an E:xcess Power Sales Contract since the stan up of the project. In addition, the 
Utah municipalities have indicated an interest to construct a third IPP unit. LADW'P has stated that it will 
not participate in the ownership of a new IPP unit 3. 

,n;' ni U^fort^pcciiii, 20^ 

' LADWP's agreement began on February' 1. 1983 and end.s on June 15. 2027. There is an extension ciau.se 
providing for continuation of entitlement .shares of project output. The CEC reports the contract will expire 
earlier { 1 2 '3 1/2024 ). but all other sources - IPA repoils; LADWP IRPs - note that all Intermountain 
contracts with CA POUs expire June 15. 2027. See. e.g, IPA 2009 annual report, available at: 
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Nv .ip iiUlaii A'odi (i;Ua^'iipi lics p<ils. 2 00S-2()U*-)‘\i ,-<K\i i}iual'*-<i 20lvcj') utl‘'! JO ilnal* uJU'. ci''-ioii _ i .pd U 
LADWP 2007 IRP, available at: luip:^ w w\vJadvvp. co n; htdwp^-cni sOaowon li)2 7,i.poj. 

Giendaie may obtain additional capacity under an Excess Power Sales Agreement and is estimated to 
have used an additional 0.2% in 2009. for a total share of 1 .9%, See note 13, supra. 

Pasadena may obtain additional capacity under an Excess Power Sales Agreement and is estimated to 
have used an additional 0.8% in 2009. for a total share of 5.2%. See note 1 3. supra. 

'"'Pasadena Water & Power (PWP) committed to reducing its purchases from Inlermountain 35MVV by 
2016 in its 2009 IRP. available at; hup: , w w2.ci tvoiiiasad cna.n etWa!cta.iJp'n\ci IKP . ^ir‘His h i n d.-.ixil' 
PWP claims this rcOccts the amount of Intermountain capacity that may be feasible to sell under the 
existing contract arrangements. 

Burbank may obtain an additional 0.8% under an Excess Power Sales .Agreement and is estimated to have 
used an additional 0.4®b in 2009, for a total share of 3.8%. See note 13, supra. 

'' On March 23. 1976. LADW’P. Arizona Public Service Company (APS), Nevada Power Company (NPC), 
SRP, Tucson Electric Power Company (TEP) and U.S. Department of Interior executed the Navajo Project 
Co-Tenancy Agreement effecting the participation as co-owners, operation and maintenance of the Navajo 
Project until December 3 1, 2019. LADWP's entitlement of the Navajo Generating Station capability is 
2 1 .2%, The Navajo Operating Agent is SRP 

■" Ownership data from '"Management of the California State Water Project** Bulletin 1 32-05, Chapter I, 
page 8. available at; huj') \us w.s\\i'>ao -uater.ca .guv. publi cat auis buikfiii 0'!' R'lLbi-jm ETN(!5.|}d.r. 

SCPPA utilities with ownership interests: Azusa (14.7%). Banning (9.8%), Colton (1 4. 7%). Glendale 
(9.8%), and Imperial Irrigation District (51%). 

Contract term from SCPPA "Independent .Auditor’s Report and Combined Financial Statements,” 2009, 

available at: hup: w\\\\.sc ppa . o iLi I )o\Mil oads..Amu ia}”o2 0Rcm> ii-scpi):i2(H) 8 FIN. A I - i~S. pdf. 

MSR is a Joint powers agency consisting of the City of Santa Clara, the City of Redding, and the 
Modesto Irrigation District. 
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[ WEST 

Associates 



April 24, 2012 

The Honorable Gina McCarthy 

Assistant Administrator for Air and Radiation 

U.S. Environmental Protection Agency 

Ariel Rios Building 

1200 Pennsylvania Avenue, N.W. 

Washington, DC 20460 

Dear Assistant Administrator McCarthy: 

Thank you for meeting with me and representatives of the Western Energy Supply and 
Transmission (WEST) Associates on Thursday. April 12, 2012. WEST Associates is a coalition of 
cooperative, public- and investor-owned electric utilities' generating electric energy in eleven 
western states, 


F.PA’s implementation of the Clean Air Act's Regional Haze program directly affects our Best 
Available Retrofit Technology (BART) - eligible plants, many of which are jointly owned by 
WEST As.sociates members. The Regional Haze program and the increased cost of electricity 
resulting from its implementation affect not only the stales in which our plants are located, but 
also the states into which our electricity is sold. 

era's proposed actions implementing the Regional Haze program raise a number of serious 
concerns. We discussed with you EPA’s unrealistically low cost estimates for retrofit 
teclinology options, a more appropriate pace ofachieving reasonable progress toward 
reductions in manmade visibility impairment, and the need for EPA to be more nimble in 
updating its models, particularly CAl.PUFE: 

• In our discussion on costs, we noted our concern that EPA's Control Cost Manual is out- 
of-date, The data in this handbook, which was developed in 2002 to estimate the costs 
of installing control.s, is now a decade old and no longer reflects current market costs of 
designing, engineering, and installing controls. We also asked you to correct the cost 
baseline used in EPA’s cost estimates in the Manual. EPA should be using emissions 
from the plant as it exists today as the baseline when calculating the cost of any new, 
prospective emissions controls, excluding the emissions benefits from control 
technology already installed (such as low MOx Burners) on a coal unit. 

• Our discussion on modeling raised similar issues. While EPA has adopted the CALPUFE 
model as the preferred visibility modeling too!, it was developed by a group of 
profes-sional scientists and engineers. These professionals continue to update and 
improve CALPlJFF. EPA adopted and uses a version ofCALPUFF tliat was introduced in 
2007. The developers have since updated parts ofCALPUFF in 2008, 2010, and 2011, 


’ WEST Associates Members include Arizona Electric Cooperative, Basin Electric Cooperative, NV 
Energy. PacifiCorp, Public Service of New Mewco, Salt River Project, Tri-State Generation and 
Transmission Association. Inc.. Tucson Electric Power Co., and Colorado Springs Utilities. 
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but EPA has chosen not to use the most recent version of the model. We urge you to 
take steps to update the CALPUFF model and ensure that it is used in the agency’s BART 
determinations, 

• We also discussed how the Regional Haze program does not require that emission 
reductions occur on a date certain; rather, it is a long-term program designed to 
improve visibility in Class I areas with the national goal of achieving natural visibility 
conditions by 2064. The timing of emissions control projects is important; for example, 
they are often synched with opportunities for customer cost savings, such as scheduling 
projects to coincide with planned coal unit maintenance outages. Also, planning 
emission reductions over a longer period of time allows states and regulated entities to 
rely on coal unit retirements as part of a comprehensive emissions reduction strategy, if 
emissions reductions are front loaded (pre-2018), the remaining operating life of older 
coal units could be extended a decade or two in order to recoup the costs of expensive 
new controls required by a federal plan. 


During our recent discussion, we particularly appreciated your interest in assuring that the 
regions administer the Regional Haze program consistently. We also appreciated your 
openness to looking into some of the problems we face, including the institutional issues of 
getting more accurate, realistic cost data; thinking about the cost baselines differently; 
and addressing the air quality modeling issues. 

We committed to providing you with "real world" cost data as bid information is made available 
to WEST companies as they act on Regional Haze Implementation Plans. We will follow up with 
you on this information as soon as practicable. 

In conclusion, I want to restate our appreciation for the time you spent with us and your 
openness to continuing to work with us on implementation of the Regional Haze program. If 
you have any questions or need additional information, please do not hesitate to contact me at 
ebakken(g)tep,com or by telephone at (520) 918-8351. Thank you for your consideration. 


Sincerely, 



Erik Bakken, President of the Board 
WEST As'sociate.s 
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Mr. Whitfield. Well, thank you, and thank all of you for your 
testimony. I really wish we had maybe a full day for this hearing 
because there are so many issues here, and one thing that all of 
us recognize, that when you deal with EPA regulations and en- 
forcement actions, it is very complex and it is not easy to discuss 
in a readily comprehensible way. 

Now, of the people on this first panel, how many of you have 
worked, as a part of the responsibility of the job you have, have 
worked closely with Region 6 on issues affecting you in one way or 
another? Would you raise your hand if you have worked quite fre- 
quently with Region 6? OK. Everyone raised their hand except Dr. 
Mintz. 

Now, when I go to Kentucky and I talk to farmers and I talk to 
coal miners and I talk to natural gas producers, they tell me that 
they genuinely believe that there is a bias against fossil fuel at 
EPA. So for those of you who have worked with them on a regular 
basis, would you tell me your personal belief? Do you believe hon- 
estly that there is a bias against fossil fuel within the Region 6 
EPA? Mr. Smitherman? 

Mr. Smitherman. Mr. Chairman, I do believe there is a bias. I 
think it is reflected in the onslaught of regulations we have seen 
coming out of this administration first directed at coal. Effectively, 
now, you cannot build a new coal plant in America. And now more 
increasingly directed against oil and natural gas. 

Mr. Whitfield. OK. Mr. Shaw? 

Mr. Shaw. Yes, Mr. Chairman, thank you. I do believe there is 
a bias. It is demonstrated not only in the enforcement action we 
have talked about today but many of the regulatory actions that 
have been coming forth, which EPA seems to go to great lengths 
to attempt to justify outside of the normal process without fol- 
lowing their own rules and regulations. And quite frankly, it fol- 
lows the examples we talked about with Dr. Armendariz’ comments 
and others on EPA’s philosophy. 

Mr. Whitfield. Mr. Sullivan? 

Mr. Sullivan. Yes, Mr. Chairman, I do think there is a bias, and 
I think it comes from the top. Whenever you have a President once 
a week out there hammering against fossil fuels, it is natural for 
those in the various agencies to be very aggressive in promulgating 
that, and I definitely see a bias in their actions and in their words. 

Mr. Whitfield. Mr. Etsitty? 

Mr. Etsitty. Thank you for the question, Mr. Chairman. I be- 
lieve there is a difference, and I wouldn’t characterize it as a bias, 
and I would compare our work with EPA under other offices other 
than the Office of Air and Radiation, especially when we talk about 
our consultation processes. We have had successful consultation 
and worked on many issues with EPA, Region 6 and Region 9, but 
under the Clean Air Act issues, it has been very difficult. 

Mr. Whitfield. So it has been different under the Clean Air Act? 

Mr. Etsitty. Yes. 

Mr. Whitfield. And I think you made the statement that they 
were not following their consultation obligations under the Clean 
Air Act? 

Mr. Etsitty. That is correct. 

Mr. Whitfield. Mr. Short? 



150 


Mr. Short. Thank you, Mr. Chairman, and I would say that 
there certainly is a preference towards natural gas versus coal in 
dealing with EPA Region 6, but let me just say from that perspec- 
tive, you know, you guys have great jobs in producing legislation 
and EPA regulates, and my job is to comply as best I can with the 
best technology and at the most cost-effective and reasonable ap- 
proach. So even though there may be a preference towards natural 
gas, I still need to deal in the world that is given to me today, 
which is, I have got to comply. 

Mr. Whitfield. And you import electricity from New Mexico, the 
Four Corners Generating Station and San Juan station? Do you 
import electricity from those areas? 

Mr. Short. That is correct. We bring electricity in from the Four 
Corners as does SCPPA. It comes in through lines that we own 
with our friends and our partners and then it comes all the way 
up to Central Valley into Modesto and then over to Santa Clara 
and up to Redding. 

Mr. Whitfield. And there is no question in your mind that EPA 
and environmental groups are trying to require that you not buy 
electricity produced from coal in New Mexico. Is that correct? 

Mr. Short. Yes, there is a law in California. It is called 1368 
which really prohibits the investment in new coal-fired facilities 
and also prohibits the investment in upgrading existing coal-fired 
facilities to extend the life of those facilities. So there is a move to 
eliminate coal in California. 

Mr. Whitfield. And you said that all of this really comes from 
the effort to reduce regional haze in that area. Is that correct? 

Mr. Short. Well, California has a different set of rules. They es- 
tablished that over the last couple years in preventing coal from 
coming into California, or coal-fired electricity from coming into 
California. The regional haze issue is another concern that we 
have, which is layered on top of the California mandates. 

Mr. Whitfield. And you know, every time — we have had lots of 
hearings with EPA, and every time they come up here, on every 
regulation, they talk about the necessity for these regulations be- 
cause of health. Now, you said that in the regional haze issue that 
health has nothing to do with that. Is that correct? 

Mr. Short. It is a visibility issue, not a health issue. 

Mr. Whitfield. My time is expired. Thank you very much. 

At this time I would recognize the gentleman from Illinois, Mr. 
Rush, for 5 minutes. 

Mr. Rush. I want to thank you, Mr. Chairman. 

Mr. Chairman, you asked a question of how many of the wit- 
nesses have been involved personally with the EPA. I would like 
to ask the witnesses, how many of the witnesses present at the wit- 
ness table today were personally invited to testify at this hearing 
by the chairman or the chairman’s staff? Please raise your hands. 
How many were personally invited by the chairman or the chair- 
man’s staff to testify at the hearing today? Let me ask it again. 
How many of the witnesses were personally invited by the chair- 
man, Mr. Whitfield, or the chairman’s staff? My point is that five 
of the six witnesses were invited, but the fact that five of them are 
representing industry, that is the point that I am trying to make 
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and that they were invited. Only one witness is a Democratic wit- 
ness. We would like to have had more, absolutely. 

Now, I wanted to ask Dr. Mintz, the Associated Press examined 
10 years of data on the EPA’s enforcement of noncompliance by oil 
and gas producers, and according to their independent analysis, the 
number of enforcement cases against oil and gas companies in Re- 
gion 5 and also across the Nation has been lower every year under 
the Obama administration than any year under the Bush adminis- 
tration. In fact, the EPA reported that nationally, the number of 
enforcement actions against oil and gas producers dropped by 61 
percent over the last decade from 224 in 2002 to 87 in the year 
2011. And the AP notes that this decline has occurred even though 
the number of wells has increased, and EPA has listed energy ex- 
traction as a priority enforcement area. 

Dr. Mintz, are you familiar with this AP analysis? And if so, 
would you concur with the findings of this independent and unaf- 
filiated analysis? 

Mr. Mintz. Yes, sir, I am familiar with it, and to my knowledge, 
it is correct. From what I understand, EPA’s statistics actually 
cover a somewhat broader range than just the oil and gas industry, 
I have been informed, but nonetheless, it is, I think, substantially 
correct and I have no reason to doubt their figures. 

Mr. Rush. As you can see. Dr. Mintz, and as I tried to point out, 
there are no witnesses today from the public health sector. All in- 
dustry witnesses today, or five of the six are industry witnesses 
today. They are from industry, none from the public health sector. 
They are all from industry. As a former chief attorney with the 
U.S. Environmental Protection Agency in Chicago and here in 
Washington, I wonder if you might briefly speak about some of the 
health impacts associated with air and water pollution that EPA 
and the Clean Air Act were initially designed to address. 

Mr. Mintz. Certainly, sir. I don’t pretend to be an expert on pub- 
lic health issues or epidemiology but just as a matter of general 
knowledge from my work at EPA, I know that the Clean Air Act 
was aimed at preventing or lowering the incidence of lung diseases. 
They are related to a number of times of emissions of pollutants, 
for example, sulfur dioxide, small particulate matter and other 
kinds of emissions that have an unhealthy impact. 

Mr. Rush. I want to thank you. 

And Mr. Chairman, I do have an open letter from 350 health pro- 
fessionals to policymakers in support of the Clean Air Act and the 
EPA that was submitted to my office, and I would like to submit 
both the AP report and also the open letter to policymakers. I 
would like to submit that for the record. 

Mr. Whitfield. Without objection. 

[The information follows:] 
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As physicians, nurses, and public health experts, we urge our policy 
makers to support the Environmental Protection Agency's (EPA's) 
ability under the Clean Air Act to take action that will protect public 
health and address climate change. 

Climate change poses significant threats to the health and well-being of all Ameri- 
cans, with disproportionate impacts on children, the elderly, and the poor. Our own 
medical journais^'^'^'*’'^ and professional organizations (such as the American Medical 
Association,® American Academy of Pediatrics,^ American Public Health Association,® 
and American Nursing Association®) have sounded the alarm. Health effects will in- 
clude heat-reiated illnesses, exacerbated cardiovascular and respiratory diseases, 
more frequent outbreaks of water-borne diseases (such as Cryptosporidium) and 
vector-borne diseases (such as West Nile virus), and mental health impacts result- 
ing from the stress of coping with extreme weather Including flooding and hurri- 
canes.'® 

The human and economic costs of these impacts are grave. For instance, a recent 
report from the Union of Concerned Scientists estimates that in 2020, the continen- 
tal United States could pay an average of $5.4 billion (in 2008 dollars) in health- 
related costs due to the increase in surface-level ozone associated with rising tem- 
peratures." 

On April 2, 2007, the Supreme Court ruled that global warming emissions are air 
pollutants covered by the Clean Air Act (CAA)." Subsequently, the EPA performed 
an exhaustive review of the relevant scientific research and determined that global 
warming emissions endanger public health and welfare and therefore must be regu- 
lated under the CAA.'^ Because the EPA's finding is based on well-established sci- 
ence, any effort to prevent or delay the agency from taking action to reduce global 
warming emissions is a rejection of that science. 

The EPA is charged with protecting our public health and our environment, and the 
Clean Air Act is an extraordinarily successful and cost-effective way of doing so. In 
2010 alone, this science-based law prevented an estimated 160,000 premature 
deaths and millions of cases of respiratory and cardiovascular disease— annual ben- 
efits that are projected to grow during the next decade. The Clean Air Act is also 
good for the economy, with its benefits exceeding its costs by 26 to 1.'“^ Now the 
EPA must be allowed to act on its authority under the law and begin regulating 
global warming emissions. 

Keeping in mind the urgency of America’s climate and energy challenges, the pro- 
hibitive cost of inaction, and the many benefits of acting today, we urge you to op- 
pose ail attacks on the Clean Air Act. Please respect the scientific integrity of the 
EPA's endangerment finding and the agency's ability to act based on this finding, 
and stand up for the public health and economic good of our nation. 
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FACT CHECK: Oil stats belie tough enforcement talk 

By DINA CAPPiELLO and RAMIT PLUSHNfCK-MAS’n I Associated Press - Thu, May 3t, 2012 


WASHINGTON (AP) — In the three years since Barack pbama took office. Republicans have made the 

Environmental ^qtection ^ency a lightning rod for complaints that his administration has been too tough on oil and gas 
producers. 

But an Associated Press analysis of enforcement data over the past decade finds that's not the case. In fact, the EPA went 
after producers more often in the years of %puWican ^sident_Geqi^e W. Bush, a former Texas oilman, than under 
Obama. 

Also, the agency's enforcement actions have declined overall since 2002 and reached their lowest point last year, the review 
found. 

Accusations of EPA oveniealousness peaked in April. That's when a regional administrator resigned after a two*year-old 
video surfaced in which he compared enforcemeot of oil and gas regulations with how the Romans used to conquer villages, 
by finding "the first five guys they saw and they'd crucify them." 

GOP critics publicized the video of Al Armendariz, who headed the region that includes Texas and other major oil- and gas- 
producing states, as an example of what was wrong with an agency that Republican presidential contender Mitt Romney 
calls "completely out of control." 

"We have a genuine concern that his comments reflect the agency's overall enforcement philosophy," six Republican 
congressmen from Texas, Oklahoma, and Louisiana said in a joint statement the day Armendariz stepped down. 

Romney has expressed distaste for the EPA's tactics. The agency, he said late last year, "is a tool in the hands of the 
president to crush the private enterprise system, to crush our ability to — to have energy, whether it's oil, gas, coal, 
nuclear." 

Actually, the U.S. produced more oil in 2010 than it has since 2003, and all forms of energy production have increased 
under Obama, but he can't take credit for all of it. 

Armendariz' territory, which also includes Arkansas, Louisiana, New Mexico and Oklahoma, has more oil and gas wells 
than any of EPA’s nine other regions. But the number of enforcement cases against companies working those wells has 
been lower every year under Obama than any year under Bush. 

That trend extends to the rest of the country, where the number of enforcement actions against oil and gas producers 
dropped by 61 percent over the past decade, from 224 in 2002 to 87 last year. The decline came despite an increase in the 
number of producing wells and despite the EPA’s listing of energy extraction as an enforcement priority under Obama. So 
far this year, the administration has filed 51 formal enforcemeot cases against energy producers. 

While there has been an uptick in the average fine against companies producing oil and gas since 2007, when the penalty 
reached a low in the decade evaluated by the AP, the average is still lower than during some years under Bush, who was 
viewed as sympathetic to the oil and gas industry. Hie year 20H was an exception; the average soared due to a S20.5 
million fine against a BP subsidiary in Alaska. That was the largest penalty against an oil and gas producer under Obama, 
but it was for a pipeline spill that happened five years earlier. 


http://news,yahoo.com/fact-check-oil-stats-belie-tough-enforcement-talk-l 9065001 5~fma... 12/4/2012 
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States usually take the lead on oil and gas enforcement, and federal regulations make clear that is preferred. The EPA's role 
is mostly limited to ensuring that state rules are in line with federal regulations designed to protect drinking water, 
waterways and the air. 

EPA officials said the lower enforcement numbers reflect a strategy that focuses on the violations that pose the most 
significant risks to human health and the environment Many of those occur not at well sites, but at other points in the oil 
and gas process, such as collection sites and refineries. 

The agency, struggling with constant budget cuts in recent years, also doesn't have the manpower to police all the wells 
nationwide. The states often have more inspectors on the ground than the feds. 

In Texas, for example, the Texas Commission on Environmental Quality has 500 inspectors, all of whom do some work 
with the state's nearly 400,000 oil and gas wells. The Texas Railroad Commission, the agency that oversees drilling, has 
153 inspectors. The EPA in all of Region 6 has two oil and gas Inspectors. 

EPA critics say the problem is bigger than enforcement. They point to regulations that they say hamper oil and gas 
production and raise refining a>sts, while giving an advantage to renewable fuels. 

"It is this whole mentality that this administration continues to have as they try to pick winners and losers in the 
marketplace, as they force consumers off oil and gas," said Charles Drevna, president of the American Fuel and 
Petrochemical Manufacturers, a trade group that represents the refineries and chemical plants that process oil and natural 
gas. 

In articles, Drevna has written that "resignation or not, Obama and the EPA are determined to pursue policies that 
Armendariz so accurately described.’’ 

Critics also say that the data only tell part of the story, since it doesn't include violation notices or emergency orders — such 
as the one that Armendariz issued in 2010 to Range Resources to stop contaminating a drinking water well and to supply 
residents with clean water within 48 hours. The order was later withdrawn after a state court ruled that the evidence 
Unking the company's hydraulic fracturing to the well's contamination bad been falsified. 


Plushnlck-Masti reported from Houston. 


Online: 

EPA: http://wv| 

American Fuel and Petrochemical Manufacturers: bttp://www. afpm.org/ 
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Mr. Whitfield. And I might say Mr. Smitherman, Mr. Shaw, 
and Mr. Etsitty have responsibility for health issues. I am positive 
of that, because you enforce the Clean Air Act under your State Im- 
plementation Plan. 

OK. At this time I recognize the gentleman from Texas, Mr. Bar- 
ton. 

Mr. Barton. Thank you, Mr. Chairman. 

A couple of editorial comments before I ask my question. All wit- 
nesses are invited by the majority staff in consultation with the mi- 
nority and the minority staff, and I wasn’t involved in the witness 
decisions but my understanding is that if the minority had wanted 
additional witnesses, I won’t say they would have all been accom- 
modated but certainly an effort would have been made to accommo- 
date some of them, and I know from personal interaction with Mr. 
Whitfield that he is very accommodating to members when they 
have specific requests. 

Mr. Rush. Will the gentleman yield? 

Mr. Barton. As long as it doesn’t come out of my time. 

Mr. Rush. I don’t want to take your time, but I just want to note 
that at one of these hearings, we need to have public health offi- 
cials, and it would have been real good if we had invited public 
health officials. 

Mr. Barton. The Chairman of the Texas Railroad Commission, 
the Chairman of the Texas Commission on Environmental Quality, 
I believe we have a chief from the Navajo Nation. I believe the gen- 
tleman from Oklahoma has statewide responsibility. So to say that 
those do not represent public health would I think be somewhat 
disingenuous. That is their function, especially the Texas Commis- 
sion on Environmental Quality. Its sole function is to protect the 
public health. They are appointed by the Governor on the advice 
and consent of the Texas legislature and I would assume similarly 
in the Navajo Nation and the State of Oklahoma. So they rep- 
resent — 

Mr. Rush. I don’t have the time but if you would yield just an- 
other 2 seconds 

Mr. Barton. I hope that I don’t have — I have some really good 
questions and I hope 

Mr. Rush. I just want to say to my friend from Texas that you 
are a very accomplished man and I really respect you a lot, and 
you have a lot of responsibility as a former chairman of this com- 
mittee, but I would not want you to testify as a public health ex- 
pert before this very committee. We need public health experts, not 
people who have some kind of tangential relationship with public 
health issues. 

Mr. Barton. Mr. Chairman, I would ask unanimous consent that 
my clock be reset to 5 minutes. 

Mr. Whitfield. Mr. Rush insists that that be the case. 

Mr. Barton. Thank you. 

Mr. Shaw, you are the Chairman of the Texas Council on Envi- 
ronmental Quality. Is that not correct? 

Mr. Shaw. That is correct. I am the Chairman of the Texas Com- 
mission on Environmental Quality. 

Mr. Barton. Is Texas air quality improving, about the same, or 
getting worse? 



166 


Mr. Shaw. It is improving, and consistently and fairly dramati- 
cally improving. 

Mr. Barton. When President Obama and his Regional Adminis- 
trator decided to throw out the Texas Flexible Permitting program 
several years ago, was that because there was statistical evidence 
that air quality in Texas was disintegrating? 

Mr. Shaw. No, sir. There were allegations that somehow the 
playing field was unlevel, that we were somehow achieving finan- 
cial success because we weren’t upholding the environmental rules, 
yet the data clearly show we were making continuing environ- 
mental improvement. 

Mr. Barton. Mr. Smitherman, you are the Chairman of the 
Texas Railroad Commission. Is that correct? 

Mr. Smitherman. That is correct, sir. 

Mr. Barton. And your agency has regulatory authority over oil 
and gas operations in the State of Texas. Is that not correct? 

Mr. Smitherman. Yes, we regulate oil and gas, lignite coal devel- 
opment. We protect correlative rights, and we have a mission to 
protect and prevent waste. 

Mr. Barton. And under both Federal and State law, it is your 
agency that would regulate the practice that is generally called hy- 
draulic fracturing. Is that not correct? 

Mr. Smitherman. That is correct. The fracking process, all of 
which happens underground, is overseen and monitored by our 
agency. 

Mr. Barton. And when in December — well, actually in August of 
2010 — a local homeowner in Parker County, a Mr. Lipinski, made 
a complaint to your agency that he had natural gas in his well 
water and he asked your agency to investigate that. Is that not cor- 
rect? 

Mr. Smitherman. Yes, sir. 

Mr. Barton. And within days, your agency sent experts to con- 
duct that investigation. Is that not correct? 

Mr. Smitherman. That is correct. 

Mr. Barton. And your investigators forwarded their findings to 
the Region 6 Office of EPA. Is that not correct? 

Mr. Smitherman. Yes, sir. 

Mr. Barton. And when the Region 6 Administrator decided to 
issue a press release, give a television interview and render an en- 
forcement, an emergency enforcement order, against Range Re- 
sources, is it also not correct that your predecessor. Chairman 
Coreo, sent an email to Mr. Armendariz saying that that was pre- 
mature? 

Mr. Smitherman. Correct. 

Mr. Barton. And in spite of that, they went ahead and issued 
this enforcement order, emergency enforcement order? 

Mr. Smitherman. In addition to that, former Chairman Barton, 
the language used by Mr. Armendariz said that houses could ex- 
plode if they did not go forward with the enforcement order. 

Mr. Barton. Now, as it turned out, as the Texas Railroad Com- 
mission conducted its investigation, they had a hearing and invited 
the EPA and the homeowner to participate. And it is my under- 
standing that neither the EPA nor the homeowner participated in 
that hearing. Is that correct? 
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Mr. Smitherman. That is correct. 

Mr. Barton. But in that hearing, evidence was presented that 
showed beyond a shadow of a doubt that the natural gas in the 
well water was not because of hydraulic fracturing. Now, I want to 
read a statement. This statement is from the pleading of Range Re- 
sources. I am going to read it and I want you to tell me if you agree 
that this is factually correct, and I quote, “The evidence in the 
record is overwhelming and conclusive. The Range gas wells in the 
Barnett shale are not the source of the gas in the Lipinski or Haley 
water wells or in any other area wells, and hydraulic fracturing 
and all other oil and gas activities have not in any way contributed 
to the contamination of freshwater in this area. All of the evidence, 
historic, geologic, microseismic, engineering, gas fingerprinting and 
water well sampling, establishes that the source of natural gas in 
the Lipinski well and in the other area water wells is not the 
Barnett shale but is shallow gas-bearing strong formation. The mi- 
gration of natural gas from the strong formation to freshwater 
aquifers is not the result of oil and gas activities but has occurred 
over decades through a regional natural geologic connection exacer- 
bated by increased pumping from the aquifer and by water wells 
drilled into the strong.” Do you agree with that statement? 

Mr. Smitherman. That is correct. That was the conclusion, the 
gas was naturally occurring. The fingerprinting of it did not match 
the gas being produced in the Barnett shale. 

Mr. Barton. My time is expired, Mr. Chairman, but what I want 
to state is, we have strong environmental laws. We expected those 
laws to be enforced strongly. We expect them also to be enforced 
fairly. In this case, the Obama administration and the Region 6 
Administrator, Mr. Armendariz, had a preconceived conclusion to 
shut down hydraulic fracturing. They took this case, the Range Re- 
sources case. They thought they had the smoking gun. They found 
out they did not, and yet they continue in a public way to try to 
castigate hydraulic fracturing. That to me is inexcusable. 

Mr. Whitfield. The gentleman’s time is expired. 

At this time I recognize the gentleman from Texas, Mr. Green, 
for 5 minutes. 

Mr. Green. Thank you, Mr. Chairman. 

Following up my colleague and good friend from Texas, some- 
times you have your preconceived conclusion but the facts don’t al- 
ways get there. I have a number of questions I want to get to, but 
for State regulators, we are all aware of how the ERA got ahead 
of itself in Parker County, Pavilion, Wyoming, and Dimock, Penn- 
sylvania. Are any of you aware of other instances, maybe not as no- 
table, where the EPA seemed to get ahead of the data and issue 
a notice of violation or emergency order and just to retract it later? 

Mr. Smitherman. Congressman Green, I would say these par- 
ticular three cases have a fact pattern that is so similar that that 
is why they are routinely identified as being egregious cases, and 
those are the ones that we focused on the most. 

Mr. Green. But if there are other examples, obviously — because 
these are three separate regions. 

Mr. Smitherman. Right. 
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Mr. Green. It is not just Region 6, it is ours in Texas and Penn- 
sylvania, which has had some great success in producing natural 
gas. 

Mr. Smitherman. But the Parker County one was the first, and 
the others followed behind that. 

Mr. Green. Any other from any of our State regulators? 

My next question is for the Chair of the TCEQ. Mr. Shaw, in 
your opening statement, you mentioned that the AP analysis that 
focused on EPA enforcement actions on upstream production. Have 
you noticed any noticeable trend in enforcement actions on down- 
stream production? 

Mr. Shaw. Well, let me say. Congressman Green, first of all, be- 
cause of the relationship I have, I am not able to talk about en- 
forcement actions within the State because they may involve me 
making an ultimate decision and so I have to avoid that. But my 
staff would certainly be able to provide that type of information. 

Mr. Green. OK. We will ask that on a staff level. 

Also, I was frustrated when Texas was included in the Cross 
State Air Pollution Rule for sulfur dioxide and tried to work with 
EPA, and again, my colleague Joe Barton and I worked with EPA 
to no avail, and then talking with Management and Budget and 
the EPA many times before the rule. Even though Texas was not 
included in the proposed rule, once they obviously made the deci- 
sion to include Texas, did they try to work with TCEQ at all before 
the rule went final? 

Mr. Shaw. No, sir, and in fact, we made several requests for an 
opportunity to meet with either Ms. Jackson or other officials on 
that issue and were unable to do so, primarily to express concern 
that without opportunity to comment on that, they were moving 
forward with the rule. And in fact they did move forward without 
allowing us to provide input that would have shined a different 
light on some of the data they used to make that determination. 

Mr. Green. Well, and one of the concerns I had about that was 
that a lot of their modeling, although originally most of us who 
looked at it, Texas wasn’t included, but then much after all the dis- 
cussion, all of a sudden we were, but it was modeling instead of 
actual on-the-ground facts. 

Mr. Shaw. That is correct. The reason they justified including 
Texas was based on updated data which they didn’t give us a 
chance to evaluate and point out some problems with the updated 
emissions data as well as modeling to predict that Texas was going 
to contribute to a downwind monitor, which by the way, is attain- 
ing air quality standards. It is not projected to exceed the air qual- 
ity standards, but nonetheless, they used that modeling to some- 
how tie Texas to that rule. 

Mr. Green. And my next is about flex permits, but I appreciate 
TCEQ. I probably have the most monitored district in the country. 

Mr. Shaw. Yes. 

Mr. Green. Five refineries and lots of chemical plants, both 
TCEQ, EPA, my local Harris County pollution control agency. The 
industry now to their credit is fence line monitoring because they 
don’t want to get blamed for what their neighbors are doing be- 
cause we have them literally fence to fence. 
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There is data available instead of doing, you know — ^you can ac- 
tually get real-time data on whether we are contributing to Illinois 
and Indiana’s pollution from central and east Texas, but like I said, 
I come from an oil and gas area, not a coal area, so I will let Joe 
Barton and folks work on that. 

On the flex permit, EPA’s disapproval of the Texas Flexible Air 
Permit program and how the deflexing process is going, I know I 
have worked with all my plants along the channel and was con- 
cerned because on any given day, we have such huge facilities, if 
they have a slowdown in getting permitting, you are going to slow 
production. Can you tell how the deflexing process is going? Be- 
cause it is the first time in history. 

Mr. Shaw. It is the first time, and it is moving along. We have 
65 facilities successfully deflexed. The key component to that. Con- 
gressman, is that there have been no environmental benefits asso- 
ciated with that. It has been a great bureaucratic waste of time 
and effort. All that has occurred has been lots of time and money 
spent and some loss of flexibility for those facilities. Quite frankly, 
it was and still should be a program that is held up as innovative 
and creative and the way we ought to be relating to industry to en- 
courage and incentivize reduction. 

Mr. Green. Well, I know some of the concern is that Texas had 
huge numbers of these flex permits compared to our neighbors in 
Oklahoma. You give us a hole, we will drive a truck through it. But 
it worked because the air quality had improved, and I understand 
the problem was that they couldn’t understand the flex permitting, 
so they wanted all the paperwork to add up even though the re- 
sults from the monitoring were still good and getting better. 

Mr. Shaw. In fact, the requirement to get a flexible permit was 
that they had to model a facility on worst-case scenarios and so ef- 
fectively they were having to overcome an even greater burden so 
that the worst-case operation would be protected, which is even 
more stringent than a typical permit requirement. 

Mr. Green. Mr. Chairman, I can’t see the clock. Am I out of time 
or have a couple of seconds left? 

Mr. Whitfield. Yes, you have gone 30 seconds over. 

Mr. Green. Oh, I apologize. 

Let me just say, because the concern about underground injec- 
tion, and I know our wells, and I know the Railroad Commission 
does that. We will submit questions. 

Mr. Whitfield. Thank you. 

At this time I recognize the gentleman from Oklahoma, Mr. Sul- 
livan, for 5 minutes. 

Mr. Sullivan of Oklahoma. Thank you, Mr. Chairman. 

Mr. Sullivan, I would like to ask you a couple questions. You 
stated in your testimony that the former Region 6 Administrator 
Armendariz met with your organization in 2010 and made it clear 
“he intended to initiate an attack on oil and natural gas producers 
within Region 6.” Could you tell us more about that meeting and 
why he gave the impression that he would be aggressive with the 
oil and natural gas producers? 

Mr. Sullivan. Yes. You are referring to a meeting 2 years ago 
this week, actually our annual meeting of the OIPA, and we invited 
him to come to present, and there were probably 600 Oklahoma 
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producers at that meeting. How many of them attended the actual 
session he was involved in, I can’t tell you. But I do know that 
when they came out of that room, there was concern because the 
theme of his remarks was, there is a new sheriff in town and we 
are going to enforce oil and gas regulations with vigor. So that was 
the first straw in the wind that we had frankly, and the attitude 
listening to him by our group was one of fear. 

Mr. Sullivan of Oklahoma. Wow. While he has resigned, do 
you continue to be concerned about the aggressive rhetoric and ac- 
tions of the EPA from that meeting and going forward with what 
you have in some of the actions they have taken? 

Mr. Sullivan. Well, I am not here to pile on Mr. Armendariz’s 
remark, but in the context that is indicative of an attitude and a 
messaging that is coming at us every day, I am very concerned 
about it, and let me mention something that has not been men- 
tioned in this hearing. One of the two biggest ingredients in our 
business are technology and capital, and capital comes towards any 
business or industry where it is invited. It flees where it is discour- 
aged. And with this kind of air or threat, if you want to call it that, 
of overreaching by EPA into our industry, that capital can very 
easily go anywhere else. 

Last year, calendar 2011, I plowed back 130 percent of the cash 
flow from our little company. Well, how did you do that? Well, I 
put all mine back on the table and went out and attracted some 
other capital. In sitting with those people who I am asking to write 
checks to go drill wells for, they are reluctant to put money into 
an industry that has this kind of overreach, the cloud there. So 
when these messages are being sent, not just from Mr. Armendariz 
but from the entire EPA experience where we deal with them along 
the way, it is very harmful to our company. As I testified, every 
dollar we put into the business, there is $5 of benefit. So that is 
the way I kind of measure it is, is it scaring away money? 

Mr. Sullivan of Oklahoma. Well, do concerns about EPA regu- 
latory overreach impact economic growth? You talked about that, 
job creation, and, you know, one of the things that — one of the big- 
gest complaints I get when I go around the district or Oklahoma 
or in the country, for that matter, it kind of underscores what you 
said, is that they say, “What are you politicians going to do to cre- 
ate jobs?” You know, unemployment is high, unacceptable levels, 
and the thing is, we don’t create jobs. Politicians don’t, but we can 
get out of the way. And regulations, some are very necessary but 
there is an overreach out there right now, and it is keeping a lot 
of cash on the sidelines. The cash is not the problem. Capital for- 
mation is there. Their debt is cheap. There is a lot of private eq- 
uity. Interest rates are low. But there is still a lot of money on the 
sidelines, like you were talking about, Mr. Sullivan, and this cash 
is not going to go to places that have so many barriers there and 
uncertainty, and that is what we can do to create jobs in America, 
especially in this industry, is if we can just get out of the way. And 
any regulations going forward should have some cost-benefit anal- 
ysis and address how it affects job creation and global competitive- 
ness and how fuel prices will go up and how it affects electric reli- 
ability. And so I think that your testimony is extremely important, 
and thank you so much. 
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Mr. Whitfield. Thank you, Mr. Sullivan. 

At this time I recognize the gentleman from California, Mr. Wax- 
man, for 5 minutes. 

Mr. Waxman. Thank you, Mr. Chairman. 

Dr. Armendariz is not here today but he apologized for the com- 
ments he made 2 years ago in DISH, Texas, and he resigned. He 
also made it very clear that his comments were an inaccurate way 
to describe EPA’s enforcement efforts. Critics of EPA claim that his 
comments provided “a rare glimpse into the Obama administra- 
tion’s true agenda.” They claim that “EPA’s general philosophy is 
to crucify and make examples of domestic energy producers so that 
other companies will fall in line with EPA’s regulatory whims.” 
They interpret his comments as proof that EPA is happy to take 
enforcement actions against companies regardless of whether they 
violated the law. 

Mr. Mintz, you are an expert on EPA enforcement. We are look- 
ing to you for a reality check. Who at EPA is making decisions 
about when to bring an enforcement action in specific cases? Are 
the decisions made by political appointees? 

Mr. Mintz. No, sir, not at all. They are generally made by career 
staff on a case-by-case basis. 

Mr. Waxman. Do EPA Regional Administrators dictate whether 
EPA takes a specific enforcement action? 

Mr. Mintz. Not typically, no. 

Mr. Waxman. We have heard claims that Dr. Armendariz’s un- 
fortunate remarks about crucifying oil and gas companies reflect 
the hidden agenda of the Obama administration. Mr. Mintz, based 
on your own research on EPA enforcement, does the Obama admin- 
istration’s approach to enforcement differ significantly from past 
administrations? 

Mr. Mintz. No, it does not. 

Mr. Waxman. And the facts support that statement. According to 
nationwide enforcement data provided by EPA, the Obama EPA 
has taken fewer civil enforcement actions on average than the 
Bush administration. The same holds true for Region 6, which Dr. 
Armendariz led. The average amount of annual civil penalties 
across the country has not increased, either. So that is the big pic- 
ture. 

Let us take a couple of examples from this panel. Mr. Short, the 
regional haze issue you raised today isn’t an enforcement issue, is 
it? This involves air rules and implementation plans. Isn’t that 
right? 

Mr. Short. That is correct. The State has responsibility along 
with EPA to develop and implement a plan to address the regional 
haze piece. 

Mr. Waxman. And EPA issued a proposed rule on the State Im- 
plementation Plan a few days ago indicating that the parties 
should discuss the issue to see if they can resolve it. Isn’t that 
right? 

Mr. Short. Yes. 

Mr. Waxman. Mr. Etsitty, are there areas where the Navajo Na- 
tion EPA has worked well with EPA? Are you supportive of their 
enforcement approach with regard to the remediation of abandoned 
uranium mines? 
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Mr. Etsitty. Thank you for the question. Yes, we have had good 
working relationships with EPA Region 9 and Region 6 addressing 
the problem of abandoned uranium mines and the cleanup nec- 
essary. 

Mr. Waxman. Well, Dr. Armendariz’s poor choice of words did 
not represent some sinister, previously undisclosed EPA enforce- 
ment policy or philosophy. Frankly, the absurdity of the anti-EPA 
rhetoric coming from the other side of the aisle and from some in- 
dustry groups is stunning. These extreme accusations are com- 
pletely divorced from reality. EPA should be enforcing the laws on 
the books. That is common sense. Career professionals have been 
doing that important work for the last 40 years. Congress should 
be supporting their efforts, not attacking them with fact-free rhet- 
oric. 

Thank you, Mr. Chairman. I yield back. 

Mr. Whitfield. At this time I recognize the gentleman from 
Texas, Dr. Burgess, for 5 minutes. 

Mr. Burgess. Thank you, Mr. Chairman, for the recognition. I 
want to thank our witnesses for being here today. 

You know, it is a shame that Dr. Armendariz could not be here. 
It would have been good to get his perspective on things. He obvi- 
ously said the things he said that many in my district — because the 
concern of the people on the ground in DISH, Texas, about what 
they saw happening in their community and Dr. Armendariz went 
there because of that concern that had been expressed to him by 
the mayor and other people in the town. I am just absolutely 
stunned and puzzled by Mr. Waxman’s comments where he says 
that Dr. Armendariz did not result in any additional enforcement 
action. So what was accomplished? He got some headlines. He lost 
his job but he got the attention that I guess he sought, but what 
about the long-suffering people of DISH, Texas? Did they get any 
remediation for the problems for which they sought a solution? And 
what did happen, and I will just tell you this, as a consequence of 
that night, the public perception that their safety and health was 
being protected, whether it be by the State agencies, the Federal 
agencies, local agencies, the public perception was badly damaged. 

Now, Mr. Smitherman has already eloquently outlined just how 
important the oil and gas industry is to our State. We didn’t know 
about the recession until a full year after the rest of the country 
found out about it because of, in my area, the Barnett shale and 
the production of natural gas from that shale formation and the 
jobs that resulted from that. So it is an integral part of the econ- 
omy and they are all linked together. So I would just ask the ques- 
tion of Dr. Armendariz if he was here, what did you attempt to ac- 
complish and what do you think you did accomplish by making re- 
marks like this? 

Now, unfortunately, with Dr. Armendariz, there is a history of 
not meeting with people. I reached out to him at several points to 
have a discussion. I had met with Richard Green, the previous Re- 
gion 6 Administrator in the Bush administration, had a good rela- 
tionship, we met several times over the 6 years that he and I com- 
municated in the 26th District. I met with Mr. Coleman since Dr. 
Armendariz has left so I have already established a relationship 
with his successor. I was not successful in securing a meeting with 
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Dr. Armendariz and then as we all know, at the end of April, the 
Deepwater Horizon blew up and that took a lot of his time. So un- 
fortunately, it just never happened, but it wasn’t for lack of trying 
on my part. 

Let me just also reference the comments that were made by 
Chairman Emeritus Barton, or the question that was asked actu- 
ally by Mr. Rush to Chairman Emeritus Barton about the health 
officials, and I would welcome the opportunity for health officials 
to come to this committee. Dr. Shaw, as you know, shortly after I 
met with you all, or I guess we had a conference call in May of 
2010, I also invited in the folks from the Department of Health 
Services in Texas because there was an ongoing investigation as to 
cancer clusters, particularly in Flower Mound, Texas, but other 
areas as well, and although those results were preliminary and I 
have not been informed that anything has changed, the resultant 
study of the cancer cluster revealed that there was no anomaly. 
And again, I have not had any recent follow-up from them to tell 
me that that is different, and maybe that would be a good question 
to ask. 

Mr. Smitherman, I think you said it so well. We need you all, 
your State agencies, TCEQ and the Texas Railroad Commission, we 
need you to be functional and working organizations and we need 
for the public to have confidence that when you are working, you 
are there on the job, the cop on the beat to protect them and addi- 
tional help is needed from the EPA. If it is required, great, they 
are there as an ally, not as someone who is going to come in with 
a bludgeon and try to destroy what you are doing. I just welcome 
both Mr. Smitherman and Dr. Shaw to make comments on that. 
You guys have seen this on the ground. Mr. Smitherman, I guess 
you weren’t there when DISH was having all the problem, but 
since then, let me just ask you the question, did Dr. Armendariz 
do any good for the long-suffering people of DISH, Texas, with his 
remarks that night? 

Mr. Smitherman. No, he didn’t do any good, and again, what we 
come back to at the Railroad Commission is, these investigations 
should be grounded in science and the facts, not in an anti-fossil 
fuel agenda, because when they are grounded in science and facts 
and the facts do come out and it is determined without question 
that the gas was naturally occurring, it was from a different forma- 
tion, it was unassociated with the drilling activity in the Barnett 
shale, that gives everyone the confidence to allow this process to 
continue, and this process is creating this wonderful bounty of oil 
and gas that we have leading us to energy independence and cre- 
ating great jobs, not only in Texas but throughout the Southwest 
and across America. 

Mr. Burgess. Dr. Shaw? 

Mr. Shaw. Let me, if I can, quickly say that the role of TCEQ 
is the enforcement agency for environmental rules in the State of 
Texas, so we were engaged in DISH in enforcement and the reason 
that we don’t see an impact of what Dr. Armendariz accomplished 
is because we were already on the ground. We were already there 
making certain that those rules were being followed and were 
being protective, so that was not — there was not a need for him to 
step in. 
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Mr. Whitfield. The gentleman’s time is expired. 

At this time I recognize the gentleman from Texas, Mr. Gonzalez, 
for 5 minutes. 

Mr. Gonzalez. Thank you, Mr. Chairman. 

Before I pose any questions, I want to give some context. More 
activity logically means more attention, so this is a story from the 
San Antonio Express News way back in July of 2010. We could up- 
date it on the numbers. Texas supplies 20 percent of U.S. oil pro- 
duction, 25 percent of natural gas, 25 percent of refining capacity 
and 60 percent of chemical manufacturing. So I think there is a lot 
of activity. 

Now, there are consequences to that. This is from a story on Jan- 
uary 12, 2012, from the same newspaper, San Antonio Express 
News. Texas coal-fired power plants and oil refineries generated 
294 million tons of carbon dioxide and other heat-trapping gases in 
2010, more than the next two States combined. Those two States 
happen to be Pennsylvania and California, by the way. Too bad my 
colleagues are not here. 

So there is probably going to be more EPA activity in Texas for 
all those reasons. Now, the question as posed by some of my col- 
leagues and a legitimate concern is, what is going to be the eco- 
nomic impact, so I will just go all the way back to a September 
2011 Express News story again, and that is that the Texas oil and 
gas industry actually was back at pre-recession employment highs 
as of June 2011. So despite this onerous EPA regional director, ob- 
viously Texas is still doing fairly well, all things considered. So 
that is context. 

So what I want to ask my two chairs from the great State of 
Texas is simply, is the United States’ health and environment bet- 
ter as a result of EPA? Just yes or no. 

Mr. Smitherman. Well, let me say in particular. Congressman, 
in Texas, a lot of the benefits we have seen are the result of in- 
creased use of natural gas to make electricity. So natural gas is a 
very clean fossil fuel and we are using more of it. 

Mr. Gonzalez. And I know, Mr. Chairman, my time is so lim- 
ited. The coal-fired plants in Texas contribute about 61 percent of 
the greenhouse gases, and I am all for natural gas. I mean, we are 
producing. We don’t know what to do, we have so much out there. 
I am just asking a simple question for the legitimacy of an agency 
such as the EPA, which obviously was created during the Nixon ad- 
ministration: Are we not better as a Nation for the work of EPA? 
Chairman Smitherman? 

Mr. Smitherman. Here is my response. When the EPA’s regula- 
tions are grounded in science, then they should be legitimately ad- 
hered to and followed, but if you look at the CSAPR rule, the 
MACT rule and the greenhouse gas rulemakings that are occur- 
ring, I would argue that they are not grounded in science. 

Mr. Gonzalez. But my question is a simple one. I will get to the 
science if I can get in my last minute because my next question is 
going to be about science. Is this country’s health and environment, 
conditions of our health and environment, better as a result of the 
EPA to date? 

Mr. Smitherman. Well, I would speak to Texas where we have 
reduced S02 and NOx dramatically over the last 8 to 10 years for 
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a variety of reasons. I would not fully attribute that to the EPA’s 
actions. 

Mr. Gonzalez. Chairman Shaw? 

Mr. Shaw. Congressman, I would suggest that during the last 3 
years, our ability to continue improving the environment in Texas 
has been diminished because of actions by the EPA. That is, some 
of our tools that we use most effectively to achieve environmental 
reductions have been taken away from us. The flexible permit and 
others have been taken away from us. I would like to refer to it 
as EPA forcing us to chase the wrong rabbits. We are chasing agen- 
das that don’t have the environmental and health benefits associ- 
ated with them, and that takes away from our ability. 

Mr. Gonzalez. And I understand that, but I think both of you 
are still not addressing the central question is that there is a Fed- 
eral role to be played as long as it is in a cooperative, collaborative 
spirit. The attacks today are that we don’t have that, and I am just 
saying, OK, what is going to be reasonable under these cir- 
cumstances. Both of you say that good science is not being followed. 
I will tell you now, when I was a judge, we had expert scientists. 
We had experts all the time. One side would hire one, the other 
one would hire one, same facts, same figures, different conclusions. 
The only way we ever got around that was if we could have some 
sort of a neutral arbiter that both sides would agree was a recog- 
nized expert and then the court would run that particular list, ap- 
point somebody. 

So I am going to ask both Mr. Smitherman and Mr. Shaw, who 
should be the arbiter of what is good, acceptable, credible, legiti- 
mate science? 

Mr. Smitherman. I would say it should be done in a collaborative 
way. The Cross State Air Pollution Rule is a great example of a 
rulemaking that went forward without any input from anyone in 
Texas, industry, regulators, citizens or anyone else. 

Mr. Gonzalez. I could agree with the proposition that that is ac- 
curate, of course. It makes sense. 

Mr. Shaw. And that is the challenge. Congressman, is that we 
have not had the opportunity to discuss that science because EPA 
has failed to engage on the science because that is the ground we 
can work with. And, unfortunately, EPA’s message has been, we 
are not interested in the science and even following the law. They 
want to have, for example, the flex permit program go away even 
though they didn’t have a scientific or legal reason to make it go 
away. 

Mr. Gonzalez. And I understand the flex issue. If you are from 
Texas, you are a little more familiar with it because we have had 
great discussions at the EPA and with Dr. Sunstein. 

I yield back. Thank you for your patience, Mr. Chairman. 

Mr. Whitfield. At this time I recognize the gentleman from 
Kansas, Mr. Pompeo, for 5 minutes. 

Mr. Pompeo. Great. Thank you, Mr. Chairman. 

I want to talk about a specific provision that is in the Clean Air 
Act, but before I do. Representative Waxman talked about the fact 
that we thought that the former director of Region 6 was enforcing 
some hidden agenda. There is nothing hidden about this agenda. 
I don’t think anybody that could reasonably look at what is going 



176 


on — you can read it on the pages of Sierra Club. We start with be- 
yond coal, we go to beyond oil to now beyond natural gas. We are 
beyond common sense is where we have really gone today, and so 
I don’t think there is anything hidden about the attacks on the fos- 
sil fuel industry from coal and natural gas and all the others. 

I want to talk about the general duty clause of the Clean Air Act. 
I started to read about lots of enforcement actions under this provi- 
sion. It is exactly what it says. It is a general duty. It says a sta- 
tionary source has a general duty to be safe when handling ex- 
tremely hazardous substances. There is no definition for safe. 
There is no definition for extremely hazardous substance. And Re- 
gion 6 is the perfect example of what happens when you have pro- 
visions that are this general. They engaged in over 83 oil and gas 
production inspections and wrote over 23 administrative orders 
under Section 112(r) in Region 6 with hundreds of thousands of 
dollars in fines. 

In their own report, they talk about using infrared cameras in 
the Barnett shale area to find gases that are escaping and issuing 
citations under the general duty clause. They conducted aerial sur- 
veillance in Oklahoma. Mr. Sullivan, I don’t know if they were 
looking for you or if this was a more general expedition using aer- 
ial surveillance to find gas leaks at different places. 

I just wondered if any of you, Mr. Smitherman, Mr. Shaw, Mr. 
Sullivan, have any comments on the impact of the enforcement 
techniques being used under Section 112(r), this general duty 
clause, any of the three of you. 

Mr. Shaw. Sure, Congressman. I will certainly chime in. We use 
the infrared camera as a great tool. One of the things that — ^back 
to the science and making sure that we have enforcement that 
makes sense and is fair and just is to recognize that that tech- 
nology is not able to quantify emissions. It can identify when there 
is an emission occurring but we always follow up with our proven 
technologies to make sure we can quantify and accurately deter- 
mine what emissions are so that we can take the proper enforce- 
ment action if and when necessary. 

Mr. Smitherman. The only thing I would add. Congressman, is 
earlier we heard about the deterrence theory of enforcement, and 
I would say this is an extremely slippery slope. If we are going to 
allow regulators to go forward without any evidence just because 
there might be a problem, then we have completely unljridled regu- 
lation and that should never be the case. It should be always 
grounded in a reasonable belief in science. 

Mr. PoMPEO. I appreciate that. I am actually drafting some legis- 
lation to try and force the EPA to put definitions around this and 
quantify and use science-based approaches instead of a very gen- 
eral, very unspecific thing that is just prone to enforcement abuse 
and enforcement that is inconsistent across regions and across the 
country. 

With that, I yield back my time, Mr. Chairman. 

Mr. Whitfield. The gentleman’s time he yields back. 

At this time I recognize the gentleman from Virginia, Mr. Grif- 
fith, for 5 minutes. 

Mr. Griffith. Thank you, Mr. Chairman. I appreciate all of our 
witnesses being here today. 
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I would like to start with a little correction in history. While we 
have heen referring to Mr. Armendariz’s comments, he got his his- 
tory all wrong. It was not the policy of the Romans to go into a vil- 
lage and crucify people to hold the village in check. There may 
have heen — because history is not complete, there may have been 
a rogue actor somewhere along the way, but I think it is important 
that we don’t perpetuate his statement as if it were fact. It may 
have been his opinion but it was not historical fact. And in the his- 
tory of Western tradition, obviously there have been many brutal 
acts committed along the way but with rare exception, it was not 
the policy of any regime to execute individuals in any manner 
willy-nilly without some cause. We may not have agreed with that 
cause but generally — there are some exceptions but generally that 
has not been the case. So I would hope that anybody who might 
be studying this would not be thinking that that was real history. 
It may be history in his mind but not facts. 

That being said, Mr. Shaw, you started on one of the questions 
previously to talk about the last 3 years and the fact that you have 
lost some of the weapons that you have had to try to make health 
concerns better. Could you expand on that for me, please? 

Mr. Shaw. Sure. Thank you. It ties into the reason that the con- 
cerns or the statement that Dr. Armendariz made were concerning. 
It is not because of the statement itself, it is because it was reflec- 
tive of what wasn’t a rare glimpse. It was a common thread where 
we see the current EPA willingness to circumvent good science, to 
circumvent their own regulations. And that showed up not only in 
some of the enforcement cases you have heard today, but it was 
also very prevalent in the Flexible Permit program, which is an in- 
novative process that we had that was and should be held up as 
a very necessary process for moving forward to get additional re- 
ductions in emissions. It is prevalent in the process that was used 
in the Cross State Air Pollution Rule whereby EPA subjected Texas 
to that rule without the opportunity for us to comment on data and 
correct those data so that we could indeed have more meaningful 
regulation. 

Having that does a couple things. One, it makes us chase the 
wrong rabbits. We spend resources, time, money and others, trying 
to get these improvements where there is no real environmental 
benefit because the science is not there and the benefit is not real. 

Mr. Griffith. Are you saying that you are chasing the wrong 
rabbits because they may be basing their opinion on some false fact 
or some false historical fact like the previous one mentioned or 
some other false science and therefore you are having to chase that 
down and correct that record before you can go on to help clean up 
something that is a real problem? 

Mr. Shaw. It is both: Bad data — which is unfortunate, in this 
day and time we should all make sure we have the best data, we 
would have been happy to have provided more accurate data to 
EPA for their analysis; it is also their analysis that they utilize, 
which again is very difficult to analyze because they are not forth- 
coming in sharing that process. And then finally, it is the way they 
apply. For example, to be very brief, but in the CSAPR, the Cross 
State Air Pollution Rule, EPA was subjecting Texas at the time to 
a 47 percent reduction in S02 emissions from July until Decern- 
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ber — we were supposed to come up with those reductions — based on 
a model which is flawed and very challenging to use, in any case, 
that predicted that we would have a .18 microgram per cubic 
meter, a very, very unmeasurable component, to a monitor in 
Granite City, Illinois, which you couldn’t measure, couldn’t mon- 
itor, and at the same time, EPA’s own data show that that monitor 
is in compliance and will be projected to be in compliance contin- 
ually. And so we were going to be looking at spending millions of 
dollars for no real environmental benefit, and ultimately what you 
see, the common denominator of many of these rules, it was going 
to put much coal and other electric generation out of business. 

Mr. Griffith. And that touches on Mr. Sullivan’s comment that 
if you are using capital for these things, you don’t have capital 
available to expand other jobs or industries. Is that correct? 

Mr. Shaw. That is correct, and quite frankly, our generation ca- 
pacity in Texas is suffering because people are hesitant to build 
new generation capacity because of that uncertainty. 

Mr. Griffith. And Mr. Etsitty, am I correct in assuming that if 
the facilities that you mentioned in your testimony are not allowed 
to go forward, that that will cause economic stress and loss of jobs 
in the Navajo Nation? 

Mr. Etsitty. I thank you for the question. Congressman. Yes. 

Mr. Griffith. And would it be fair to say that if you had a simi- 
lar situation like my district, which is heavily dependent on coal, 
both for jobs and production of electricity, that the same would be 
true there or any other area of the Nation where people are relying 
on their natural resources? 

Mr. Etsitty. I would say it is a similar situation, yes. 

Mr. Griffith. And so the policies of the current administration 
by not working with you all are in fact killing jobs or could kill 
jobs? 

Mr. Etsitty. That is correct. 

Mr. Griffith. Thank you. I yield back my time. 

Mr. Smitherman. Congressman, if I may add, in Texas, had we 
not got a 6-month delay in the CSAPR rule, we would have seen 
two coal-fired plants shut down and the elimination of at least 500 
good-paying jobs. 

Mr. Griffith. Thank you very much for the addition. 

I yield back. 

Mr. Whitfield. At this time I recognize the gentleman from Illi- 
nois, Mr. Shimkus, for 5 minutes. 

Mr. Shimkus. Thank you, Mr. Chairman. 

Thank you all for coming. We have gone down this path numer- 
ous times, and part of it is the administration’s own doing, and we 
aired the clip from his San Francisco Chronicle editorial board in 
which he basically says, “My goal will be to bankrupt the coal in- 
dustry.” Isn’t it any wonder why that sector is concerned, the fossil 
fuel sector in this country? And then you add to the Region 6 Ad- 
ministrator down there, boiler MACT, mercury MACT, cooling tow- 
ers, attack of current generation, attack on future generation 
greenhouse gas rules. 

And Dr. Mintz, just a quick answer. I should really read your 
analysis a little bit better. Have you done stuff on EPA — in your 
analysis, have you done things on the costs of compliance and liti- 
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gation before the rules get promulgated, the cost to business, the 
environmental community going and using the courts versus regu- 
lation, court ruling and then the judgment fund paying off the liti- 
gants? Have you done any analysis on that and the cost or the ef- 
fect of doing business? 

Mr. Mintz. Well, no, sir. Most of my research on enforcement 
doesn’t focus on those issues, which are really policy issues and 
regulatory issues. 

Mr. Shimkus. But you would agree that there is a cost of doing 
business if there are processes moving to a regulatory regime and 
different communities going through the courts to try to get a new 
standard outside of their whole regulatory process kind of short- 
ening their ability? You would agree with that, would you not? 

Mr. Mintz. I am not sure I understand the question, sir. 

Mr. Shimkus. Well, it is really a statement. What we know is oc- 
curring is the environmental community goes to the Federal courts, 
we think on encouragement by the environment community, to get 
a judgment that creates a higher standard versus them going 
through the regulatory process. And then they use the judgment 
fund to reimburse the environmental lawyers. Maybe you want to 
look into that as another research project, and we can have you 
back and talk about that. 

Mr. Mintz. Well, I will be happy to do that. 

Mr. Shimkus. No, it is 

Mr. Mintz. If you would like me to respond, I don’t know if 
you 

Mr. Shimkus. Well, no, I actually wanted to go to Mr. Sullivan 
because he made a point on, you are not Big Oil. So let me go 
through these three Big Oil tax cuts and tell me why you say that 
is normal business expenses. Expensing intangible drilling costs, 
why is that normal business? 

Mr. Sullivan. Well, first of all, it is a funny phrase to most non- 
tax folks. 

Mr. Shimkus. You are going to have to go quick to get through 
all these. 

Mr. Sullivan. OK. It is the part of the cost of drilling a well, 
and we are allowed to deduct that just as anybody running an 
apartment house or anything else would deduct expenses, but it 
has become a lightning rod because it is the oil and gas business. 

Mr. Shimkus. So bottom line is, it is the cost of doing business, 
so if you are doing income and revenue, you have got to take off 
the expenses and that is part of the expenses of operating a busi- 
ness. 

Mr. Sullivan. Right, roughly 30, 40 percent of the cost of a well. 

Mr. Shimkus. How about the manufacturing tax deduction for 
domestic oil and gas companies? 

Mr. Sullivan. As I understand it, that applies only to very large 
companies over 500 employees or something of that sort. 

Mr. Shimkus. They define themselves as manufacturers so they 
are getting the same manufacturing tax break that any manufac- 
turing company is getting, correct? 

Mr. Sullivan. That is correct. Dollar-wise, it means 

Mr. Shimkus. No difference? 

Mr. Sullivan. Right. 
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Mr. Shimkus. What about the percentage depletion allowance? 

Mr. Sullivan. Well, that just simply — it is an akin deduction to 
depreciation of an apartment building. We have a wasting asset 
down there under the ground. 

Mr. Shimkus. So you are telling me that the attack on Big Oil 
and their sweetheart tax deals is current tax law that applies to 
anybody who is in business? 

Mr. Sullivan. I believe. I am not a tax expert but I believe that 
the major oil companies are not entitled to percentage depletion. I 
think they are forced to do cost depletion. 

Mr. Shimkus. Yes, I have got the Illinois oil basin, a lot of mar- 
ginal producers. These are the ones that are getting lumped in. 
And would we have marginal oil well production in a lot of the 
small basins in this country without these provisions? 

Mr. Sullivan. I think it would not only terminate the lives of 
some wells that are on hospice, which are marginal wells, but it 
would also prevent — or reduce the cash flow for drilling new wells. 

Mr. Shimkus. I have never heard that terminology. I might use 
that one of these days. 

Yes, sir. I am trying to figure out which one you are. Real quickly 
on 

Mr. Short. Me too. 

Mr. Shimkus. You said that the haze ruling, the change is imper- 
ceptible to the human eye, did you not? 

Mr. Short. That is exactly what I said, to go from $77 million, 
which is what the State plan called for and met all the goals and 
objectives, to $705 to $800 million, it is imperceptible to the human 
eye. 

Mr. Shimkus. So why would we do it? 

Mr. Short. That is exactly our point. Why would we do it? And 
we have been trying to sit down with EPA for a long time, even 
though the Congressman asked me, will they sit down and talk 
with us. The answer is they are supposed to. They didn’t in this 
case, and as a result, we are continuing to ask for that meeting to 
sit down and talk because we think we can come to a resolution. 
We just don’t think spending $77 million or $805 million is a good 
investment in resources and dollars, and certainly from that per- 
spective, the customer is going to have to pay for it. 

Mr. Shimkus. Thank you, Mr. Chairman. 

Mr. Whitfield. At this time I recognize the gentleman from 
Texas, Mr. Olson, for 5 minutes. 

Mr. Olson. I thank the chair, and welcome to the witnesses. 
Thank you all for your time and expertise, and a special welcome 
to Commissioner Smitherman and Commissioner Shaw. I know 
back home, the Aggies of Texas A&M University have a little more 
swagger in their steps with you guys up here testifying before Con- 
gress today, so thank you all for coming. 

And before I get to my questions, I want to publicly express my 
disappointment that the lone witness for the first panel, the former 
Region 6 Administrator for EPA, A1 Armendariz, canceled out and 
did not testify before this committee today. I represent Texas 22. 
Over 920,000 people depend on me up here in Congress to speak 
with their voices and get answers to their problems back home in 
Texas, and because they are very concerned that a former Regional 
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Administrator had a political agenda. His agenda wasn’t about any 
sort of clean water, clean air. It was an agenda about getting rid 
of American production of energy, specifically, fossil fuels — oil, gas, 
coal. They deserve answers, and unfortunately, he did not come up 
here today and give me a chance to get those answers. 

There is no need for me to bring up Range Resources. I mean, 
my good friend Joe Barton, former chairman of this committee and 
coach of the Congressional baseball team on the Republican side, 
knocked that thing out of the park and so I don’t want to talk 
about that. 

But I do want to focus on a developing problem in Texas, and it 
is with EPA as well, and it is the Las Brisas Energy Center in Cor- 
pus Christi, and so my question is primarily for you. Commissioner 
Shaw, but Commissioner Smitherman, if the spirit moves you to 
get involved, please make some comments. But this project right 
now — we have the second most populated State in the Nation and 
the fastest growing State and we are expected to have a 2,500- 
megawatt shortage in generating capacity, the equivalent to five 
large power plants, in as little as 2 years. So we need power plants 
being built. The Las Brisas Power Plant is being built right there 
in Corpus Christi, Texas, a 1,320-megawatt electric power gener- 
ating station that will bring 100 percent petroleum coke, a byprod- 
uct of nearby refineries in Corpus Christi in the Gulf Coast. It will 
generate enough power to provide power to more than 850,000 
homes. And after a 3-year permitting process, the Las Brisas En- 
ergy Center received his final prevention of significant deteriora- 
tion, its PSD, from the Texas Commission on Environmental Qual- 
ity. But due to EPA’s new greenhouse gas regulations released 
after Las Brisas Energy Center received its permit from PCQ, the 
project may have to begin the permitting process all over. Las 
Brisas could actually provide a net reduction in greenhouse gas 
emissions by locally sourced petroleum coke — ^by using locally 
sourced petroleum coke more efficiently and effectively than green- 
house gas emissions from shipping. So my question for you. Chair- 
man Shaw, is, can you give us an update on your progress with 
EPA on Las Brisas? 

Mr. Shaw. I have to be somewhat cautious in discussing it be- 
cause it is a case that is going to be coming back before my agency 
so I can’t, for ex parte communication, can’t talk specifics about 
that case. But I will concur that the process you laid out is accu- 
rate, and with regard to the greenhouse gas regulation require- 
ment, it is somewhat challenging that we have many of these rules 
that are up in the air and pending, and as we try to have addi- 
tional resources built to generate electricity, the clock never stops. 
We get through the process of permit application and then there 
are new regulations that come out of EPA, and those also apply. 
And so there is some challenge with how we ever move forward to 
getting one completely permitted and able to be built when there 
is this continued uncertainty that is associated with that, the 
greenhouse gas permitting requirement being one of those, and the 
challenge of getting EPA to timely act on issuing those greenhouse 
gas permits because the State of Texas, you are aware, has not 
agreed to accept that responsibility of regulating greenhouse gases 
and writing those permits. So it is an ongoing issue, and it has the 
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great potential to exacerbate that problem that you lay out where 
we imminently need more production. We have about a 2 percent 
growth in energy demand each year and somewhere about 1-1/2 
percent, I believe, of new generating capacity being brought online 
and that is not improving because of the uncertainty associated 
with pending regulations. 

Mr. Olson. Thank you. Again, our first panelist couldn’t be here 
today so I am not asking you to read his mind, but do you think 
the fact that he was retained to testify against Las Brisas prior to 
his role in EPA, do you think that had presented a conflict of inter- 
est? 

Mr. Shaw. Certainly, if one looks at the challenges that Dr. 
Armendariz faced, it appears that he had a difficult time 
transitioning from his role prior to being Regional Administrator. 
Much of that we have talked about in the Barnett shale and others 
where he seemed to not be able to turn loose some of the activist 
activities he had taken prior to working with EPA. He seemed to 
have a hard time making that transition from someone who is try- 
ing to push for, as an activist, to a regulator, who has to balance 
and decide based on the facts and science and the issues. So it is 
not unreasonable to make that determination. 

Mr. Olson. Thank you. I yield back. 

Mr. Whitfield. Thank you. 

At this time I recognize the gentleman from California, Mr. 
Bilbray, for 5 minutes. 

Mr. Bilbray. Thank you, Mr. Chairman. 

Mr. Chairman, before we start, I would like to say I am sorry 
that the witness in the first panel didn’t show up, and I think there 
is one thing that both sides of the aisle here on this panel can 
agree on. I think we would all be shocked if a local law enforce- 
ment officer went into the suburbs of, let us just say Chicago, and 
had a punitive attitude about a small businessman or somebody 
engaged in their neighborhood activity and came out with an atti- 
tude that somehow we are going to sock it to one guy to set an ex- 
ample for the rest of the community that, you know, “I am here to 
enforce the law and even if it is a little overbearing, I am going 
to do it, I am going to profile this guy and we are going to make 
a point.” I think we would all be outraged at a local law enforce- 
ment officer doing that. 

And as somebody who has worked with environmental enforce- 
ment, I think we should be just as outraged when a Federal law 
enforcement officer for an environmental group takes the same at- 
titude. I think it is not just unfair, I think it is immoral and I think 
it is outrageous when we think about the fact that we will not ac- 
cept local people being paid with government funds, taxpayers’ 
funds and then being punitive against a citizen, but we are kind 
of not shocked that when a Federal bureaucrat takes the same atti- 
tude with the same punitive attitude being paid by the same tax- 
payers. I think we should be just as outraged that this is a viola- 
tion of everything that this country stands on and it matters just 
as much if the Federal Government is the bad guy here as it would 
be a local guy, and I think we have almost got this attitude that 
well, if they are environmentally leaning, we can justify it. That is 
the same kind of attitude that justified vigilante groups saying 
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well, it is law enforcement, it is public protection justifying this vio- 
lation of common decency and fairness, and I think both sides 
should be able to address that. 

Now, I will say this and I will move on. As somebody who has 
supervised environmental agencies, I mean, let us face it, the air 
districts in California are pretty darn powerful. I managed one for 
3 million population, bigger than 20 States of the union, and the 
air resources board has got a whole lot of environmental stuff. I 
would never accept an Administrator taking the kind of attitude 
that I heard being stated by a Federal Administrator, and I think 
this is one thing that we should he able to address. 

Doctor, I want to get to the details of what you are doing over 
there. Isn’t it true that the original legislation of the Clean Air Act 
was sold to the American people and to Congress based on the fact 
that it was targeted to protecting the public health where no other 
strategy was going to be able to protect that public health and the 
innocent bystanders who were going to be impacted by one person’s 
activity on their public health? Wasn’t public health the real back- 
bone of the selling of the Clean Air Act? 

Mr. Mintz. Well, yes, that is the stated objective of the Act, to 
protect public health and the environment, and that was always at 
the root of it, still is, I believe. The language hasn’t changed. 

Mr. Bilbray. And what we have done is that there has been 
things like the clear sky issue and the modification of crossing 
away from the public health, which justified the heavy, strong ac- 
tions that we have taken that have economic impact. We have 
moved away from that into fields that were never intended origi- 
nally by either the public that wanted the Clean Air Act or those 
who passed it originally and now we have reached a situation 
where we get these conflicts with what has been happening in New 
Mexico and the way the EPA has handled that comes right into 
conflict with — I am trying to remember the California law — oh, 
1368 and comes into conflict with our strategies on greenhouse 
gases where now you are saying that California is going to be 
forced to change our greenhouse gas strategies because it appears 
to be in conflict with what EPA is trying to do in New Mexico, and, 
that is, our people are saying we cannot legally pay for electricity 
if that electricity rate is going to pay to retrofit a coal plant that 
is being mandated by the EPA. Doesn’t that create sort of a catch- 
22 between Federal and two States? 

Mr. Mintz. Well, that has been an argument that has been made 
in litigation and there were counterarguments made in litigation as 
well, and I guess that is before a court. I think the Clean Air Act 
has been changed over time. It was amended in 1990 to add some 
provisions including the haze provision that was mentioned earlier. 
At the same time, the fundamental structure of the Act was not al- 
tered in 1990 and the thrust of the Act toward protecting the pub- 
lic health has not changed and that is still an important part of 
the statute. 

Mr. Bilbray. Well, let me tell you something as somebody that 
was on the air resources board at the time, we were very concerned 
about the modification in the early 1990s and we warned the Fed- 
eral Government of mistakes they were making, and in fact, if you 
remember, that was the time they started requiring those of us in 



184 


California to put methanol and ethanol in our gasoline when we 
warned them, the EPA, that it was a terrible mistake then. So mis- 
takes have been made, and it is interesting you bring that up. 

I would just like to thank you very much for being here today 
and being able to raise these issues and hopefully we can get both 
sides working together to avoid these problems in the future. 

Thank you, Mr. Chairman. 

Mr. Whitfield. At this time I recognize the gentleman from Lou- 
isiana, Mr. Scalise, for 5 minutes. 

Mr. Scalise. Thank you, Mr. Chairman. I appreciate you holding 
this hearing and I appreciate the second panel for appearing before 
us today to answer the questions that we have. I share my col- 
leagues’ disappointment and anger with Mr. Armendariz for not 
showing up today. And if you go back, we have had many attempts 
by this subcommittee to bring him before our committee when he 
was in his official capacity at the EPA, and for whatever reason he 
was not allowed to come testify. The fact that now that he’s no 
longer there, he had finally agreed to come testify and then at the 
last minute canceled out suggests that there may be some foul 
play, and I do think, Mr. Chairman, we ought to look into whether 
or not there was any influence, any bullying, any intimidation by 
the White House or EPA or anyone else in this administration to 
get Mr. Armendariz to not show up because he had finally agreed 
as a private citizen to come and answer some of the questions that 
our constituents surely have about the agenda he was carrying out 
at the EPA and the fact that this is not an isolated incident. If his 
was the only division within EPA that was carrying out this kind 
of radical agenda, it would be bad enough, but the fact that we are 
seeing it from other divisions within the EPA begs a lot of ques- 
tions throughout their various regions but I think it goes well 
above his pay grade and the fact that he had agreed to come and 
at the last minute backed out suggests that there may have been 
some bullying and intimidation going on by some people who didn’t 
want him to come here and answer these tough questions that 
many of us had. And so hopefully, Mr. Chairman, our committee 
can look into that because I think there are a lot deeper questions 
now to ask than just the ones we had for Mr. Armendariz before 
this hearing was scheduled. 

Now, I want to go into some specific questions. Mr. Sullivan, you 
in your testimony talked about him coming before your agency, 
your organization, and speaking at, I guess, an annual meeting 
that you invited him to and from your testimony it seemed pretty 
clear that he was not just there to be a regulator. You know, in 
our view, a regulator is a referee, somebody that is showing up 
there with the zebra-striped jersey just calling — just implementing 
the rules, calling the plays as they see them and making sure that 
both sides are doing everything by the rules. From your impres- 
sion, it seemed like that was not the case at all, that he was actu- 
ally there to carry out an agenda, which is not the case of what 
a regulator is supposed to do. Can you share with us, expand a lit- 
tle bit on your experience? 

Mr. Sullivan. Certainly, the impression — let me make it abso- 
lutely clear. I may be the only producer in the room, but I want 
to be clear that we as producers welcome regulation, responsible. 
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fair-minded, fair-handed regulation. We get that from the Okla- 
homa Corporation Commission, which is the equivalent of the 
Texas Railroad Commission. 

Now, we also have to comply with certain Federal regulations, 
but mostly the oil and gas industry is regulated at the State level 
and it is our strong feeling that that is where it should stay be- 
cause there are, as has been said, very uniquely, very separate and 
unique circumstances in each State having to do with everything 
from the rock to the practices to the streams and everything else 
and it is best handled at the State level. 

But having said that, to the extent that we are involved in Fed- 
eral regulation, we don’t mind that as long as it is conducted the 
way the Oklahoma Corporation does and the Texas Railroad Com- 
mission which 

Mr. ScALiSE. And just like we do in Louisiana where we fracture 
wells. You have to think 100,000 wells hydraulically fractured safe- 
ly in Oklahoma 

Mr. Sullivan. There are 800,000 wells that have been drilled in 
Oklahoma back from literally 100 years ago, and I would invite you 
to come down. We don’t live in a cesspool. It is very well regulated 
and very well implemented. So I think the main thrust of my re- 
marks is that the attitude that came across from Mr. Armendariz 
is not unique to him, it pervades the EPA and we don’t understand 
why it can’t be as it should be, you know, collegial, fact-based inter- 
play. 

Mr. SCALISE. And I think, you know, if you look at agencies, take 
the FAA, for example, I mean, when there is a plane crash, it is 
a tragedy, yet you don’t ground all planes. You go find out what 
happened in that incident and you do all the things you can with 
the science to make sure it doesn’t happen again, but in the mean- 
time, you allow the industry to move forward. I don’t think we have 
seen that from this entire Obama administration as it relates to 
American energy unless it is wind or solar where they will take a 
gamble and a bet on something like Solyndra. But whether it is 
coal or natural gas or oil, there seems to be a bias against all of 
the above, surely not for all of the above, and if I can, Mr. Shaw 
and Mr. Smitherman, if you all want to add anything to the experi- 
ences you all have had as people at the State level who are dealing 
with the regulations and doing the things you need to do to try to 
produce and make sure your State can create the jobs that it does. 

Mr. Shaw. Sure, and I will simply state that as the primary envi- 
ronmental regulatory agency in the State of Texas, the comments 
that Dr. Armendariz offered were, as you mentioned, indicative of 
the overall philosophy of the agency. And it wasn’t the first time 
that we had heard him, and he wasn’t the only one who made com- 
ments that concerned us with regard to their lack of following the 
rules and law. And he made that comment to his staff expressing 
what EPA’s philosophy was, not as rhetoric at a town hall meeting. 
It was comments he initially made to his staff, and that is the con- 
cern, that it clearly illustrates that philosophy that is not success- 
ful for having a successful environmental program. 

Mr. Smitherman. Congressman, I would add to that, that the 
statements and the actions of the EPA in Texas would appear to 
have set in motion similar actions in Pennsylvania and Wyoming. 
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For example, in December of 2011, a draft report out of Wyoming 
said that the EPA believed there was a likely association between 
groundwater quality issues and fracking. That came after the EPA 
initiated in Texas. We now know that the EPA has walked back 
those statements in Wyoming and in Pennsylvania. 

Mr. ScALiSE. But the damage is done. 

Mr. Smitherman. Correct. 

Mr. SCALISE. Thank you, and I yield back the balance of my time, 
Mr. Chairman. 

Mr. Whitfield. Well, thank you very much, and I certainly want 
to thank the panel. 

Before we conclude the hearing, Mr. Short, I noticed you ap- 
peared to want to say something when Mr. Bilbray was asking 
questions about the conflict between Federal law and State law as 
it relates to the San Juan Generating Station. Did you want to 
make additional comments about that? 

Mr. Short. Well, I just wanted to agree with that. There are 
some issues with that. I also wanted to make it clear when Con- 
gressman Waxman asked a question about the EPA sitting down 
with us, the real question is getting them to the table. That has 
been a problem. We were not consulted during the rule itself and 
so that has been a problem, and again wanted to say that we did 
put a plan — New Mexico did put a plan together that would meet 
the objectives of the rule and EPA said it wasn’t good enough and 
essentially just mandated the larger expenditure of, you know, 
$750 — I said $705 — I am getting my fives and zeros mixed up — 
with $750 to $805 million. So I wanted to be very clear on that, 
and there is problems with California as well increasing the level 
of mandates that we as utilities are required to meet now with this 
additional piece on top of it. It continues to drive the cost of serving 
electricity up to our consumers, which are your consumers as well. 

Mr. Whitfield. OK. Well, thank you, Mr. Short. 

I want to thank all of you for 

Mr. Burgess. Mr. Chairman, just before we wrap things up, Mr. 
Scalise from Louisiana brought up an excellent point. I mean. Dr. 
Armendariz is not here today, and as a private citizen, that is his 
right. But I think we also should have available to us any informa- 
tion exchanged between Mr. Armendariz and the White House as 
to whether or not he would testify today because it seemed like he 
was quite agreeable to coming and defending his positions, and 
then he wasn’t, and with all the stuff that we have been dealing 
with, with the backroom deals on the drug negotiations, I just feel 
like we need to look at that and find out if there in fact was any 
communication between Mr. Armendariz and the White House re- 
garding his testimony here today because, as a private citizen, they 
should not interfere with that activity either. 

I fully respect his decision not to come. That is his decision as 
a private citizen. But at the same time, we need to know the back 
channel information on that, and I would just encourage the com- 
mittee to follow up on that, and I will yield back. 

Mr. Whitfield. Well, thank you. As I said in my opening state- 
ment, we do intend to explore the reasons behind this. 

So, once again, thank you for coming. The testimony was quite 
enlightening, and I must say that when — those people who are 
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dealing with Region 6 alone on a regular basis, we do from the tes- 
timony see a bias against fossil fuel, lack of collaboration and fre- 
quently insisting on FIPs instead of SIPs, which are frequently 
meeting the requirements of the acts that EPA enforces. 

Mr. Rush. Mr. Chairman. 

Mr. Whitfield. Yes, sir. 

Mr. Rush. I have to respond to my friend from Texas’s remarks. 
I mean, there is no basis for his allegations or his request for in- 
quiry to the White House, and I don’t know what that is based on. 
Certainly, to me, this speaks of proverbial witch hunting. I mean, 
you know, let us use the resources of the American people. Let us 
use those resources in a more productive manner. 

You know, it is just kind of insane to be trying to determine 
whether or not the White House asked the proposed witness that 
he would come or not show up at this hearing. It doesn’t make 
sense. And I certainly want to go on the record as being strongly 
opposed to that. 

Mr. Whitfield. Well, thank you very much. 

We do have very strong feelings about Mr. Armendariz, and I 
don’t think there is any question that he has poisoned the well in 
the enforcement of EPA laws in Region 6. And he had agreed to 
come and then yesterday his lawyer said he would not come, and 
I don’t know that we are going to take any formal action or not but 
we intend to have some further discussions with him and then ob- 
viously the committee as a whole would have to make any decision, 
but thank you for your comments and thank you all very much. As 
I said, it was very enlightening and we look forward to working 
with you as we move forward for hopefully a more collaborative ef- 
fort at enforcing our environmental laws. Thank you. 

The record will remain open for 30 days. 

[Whereupon, at 12:27 p.m., the subcommittee was adjourned.] 
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